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2 Development Investment

1577, No. 21

An Act to introduce a development investment incentive
scheme and to regulate foreign investment in_the

Cook Islands (19 December 1977

BE IT ENACTED by the Legislative Assembly of the Cook Islands
in Session assembled, and by the authority of the same, as
follows: ’

1. Short Title - This Act may be cited as the
Development Investment Act 1977.

2. Interpretation - (1) In this Act, unless the context
otherwise requires:

wActivity" includes any single commercial,
industrial or trade enterprise carried on
with the object of pecuniary gain and
"single activity" includes any activity
carried on in association with another
activity which is normally related with
it:

"Book and document” and "Book or document"
includes all books, accounts, records,
registers, rolls, computer print outs and
other documents:

"Business" includes any profession, trade
or manufacture or undertaking caxrried on
for pecuniary profit: :

"Carrying on business" means carrying on an
economic activity pursuant to thse objects
of the snterprise and includes: '

(a) establishing or using a share
tranafex or sharxe registration
office: and

(b) administering, managing or otherwise
dealing with property es an agent,
legsl personal representative or
trustee, whether by serxvants or
ageants or otherwise: and

{c) maintaining an agent for the purpose
of soliciting or procuring orders
whather or not the agent is
continuously resident in, the Cook
Islands: and

(d) maintaining an office, agency or
branch whether or not that office,
agency or branch is also used fox
ons of these purposes by another
enterprise: and

() wundertaking a building, construction
or assembly project which will not
be completed within twelve months:

but an enterprise shall not be regarded as
carrying aon business by reason solely that it

(f) is orx becomss a party to an action or
suit or any administrative ox
arbitration proceeding or effects
sattlament of an action, suit or
procesding or of a claim of
dispute: or
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(g) maintains a bank account: or
(h) secures or collects any of its debts or
enforces its rights in regard to any
securities relating to any such debts:
or -
(i) conducts an isolated transaction that
is completed within a period of 31
days, not being one of a number of
similiar transactions repeated from
time to time: or
(j) collects information or undertakes a
feasibility study:
and "carry on" in ralation to a business, has a
corresponding meaning:

"Council" means the Development Investment
Council established under this Act:

"Corporation" has the same meaning that it has
in the Companies Act 1970/1971:

vpirector" means the public servant who holds
the post of Director of Commerxcial and
Industrial Development within the Ministry of
Trade, Industries, Labour and Commerce:

VEmployee" means any person who receives or is
entitled to receive a souIce deduction payment
under the Income Tax Act 1972 and its
amendments:

"Employer” means any person who pays or is liable
to pay a source deduction payment under the
Income Tax Act 1972 and its amendments:

wEnterprise” means any person, natural of
corporate, or body or association of persons
engaged or proposing to become engaged in the
carrying on of bus iness for gain:

WExisting activity" means an activity being
carried on in the Cook Islands by an enterprise
immediately before the commencement of this
Act:

"Foreign enterprise’ means:

{a} in the case of an enterprise that is
a corporation, an enterprise:

(i) in which 33j-perceni or
more of the voting shares
or power is held or
controlled by persons who
are not local persons: and
(ii) in which 33} percent or more
of the value or number of
the shares are beneficially
owned by persons who are not
local persona: or
(iii) that does not have its central
management or control in the
Cook Islands: or
g{iv) that is incorporated or estab-
lished by or under the law of
’ a, place outside the Cook
Islands: and

(b} in the case of any other enterprise, &n
entarprise one third or mors of the
members or partners of which are not
local persons: end

{e¢) an enterprise in which one third oxr more

of the buncficial ownership of which
is owned by psrsons who are not local
parasons:
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{d) an enterprisc that is a person
other than a local person:
"Individual" means a natural person:
"Local enterprise" means an enterprise other than
a foreign enterprise:
"Local person" means:

(a) A Cook Islander as defined in the
Entry, Residence and Departure Act
1971=-1972: and

{(b) a person who is a permanent resident
pursuant to the Entry, Residence
and Departure Act 1971-72:

"Minister" means the Minister in charge of the
Ministry of Trade, Industries, Labour and
Commerce:

"Ministry" means the Ministry of Trade, Industries,
Labour and Commerce:

"person" includes a company, a corporation sole, a
natural person and also a body of persons whether
incorporated or not:

“Code" means the Investment Caode
published under Part III of this

"Sag:é“ includes any beneficial interest in the
capital or investmenits of a company and,
"Shareholder" includes any member of a company ;
is divided into shares or not: ) .
"Trustes” includes an executor or administrator.

(2) Where in the opinion of the Minister, after
consultation with the Council, the actiwvity in which a person
is engaged is primarily and maxnly intended for a religious,
educational charitable or community purpose or for any other
non-profit purpose that is socislly desirable, or for a
combination of such purposes, the Minister may, by notice
published in the Cook Islands Gazetle, declare that it is not
an enterprise within the meaning of subsection (1).

PART J: GENERAL

3. Purpose of this Act - The purposes of this Act are:

(a) to promote, foster and assist the
estublishment of business activities
and enterprises generally in the
Cook Tslands;

{b) to facilitate the channelling of
investment into thoss fields of ’
business activities that will make
the best use of resources consistent
with national developmant and
investment policius;

{c) to regulate and control the direction,
extent and scope of foreign
invastment;

(d). to facilitate ths parxticipation of
local persons in investment and in
the pwnership, ‘management and control
of foreign enterprises;

{e) to jdentify sctivities and enterprises
that will achieve thuese purposes.
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4. Application of this Act = (1) This Act shall limit
ths provisions of the Income Tax Act 1972, the Companies Act
1970-71, the Leases Restrictions Act 1976, and the Entxy,
Residence and Departurs Act 1971-72, and the amendments to
those Acts and any decision made by Cabinet undesr this Act
shall ovarride any decision made by any Minister under the
Acts listed in this sesction.

(2) Nothing in this Act derogates any other powar
of control of investment or employment under any other Act
except that no such power shall be exexcisad in a manner
inconsistent with this Act,

(3) Registration of an enterprise under this Act
to carry on business in respect of a particular activity

any other Act,

(4) In particular, and without limiting the
generality of subsection (3), the registration dees not extend
the powers of a corporation heraof.

Se Administration - This Act shall be administered in
the Ministry of Trade, Industries, Labour and Commerce.

PART I11: DEVELOPMENT INVESTMENT COUNCIL

6. Establishmant of the Council - (1) Thers is hersby
established for the purpose of this Act a Development
Investment Council, .

(2) The Council shall be responsible to the
Minister in the exercise of its powers and the pexformance
of ‘its functions underx this Act,

(3) The Director shall act as the exscutive officer
of the Council.
) (4) The Ministry shall provide the Council with
secretarial and administrative services,

T Membership of the Council ~ (1) The Council shall’
comprise the followiny members ex of ficio:

(a) the Secretary of the Miniatry;

(b) the Genexal Manager of the National
Development Corporationg

{(c) the Secretary ot the Ministry of
Planning and External Affairs;

(d) the Collector of Inland Revenus; and

up to three other membexs, not being members of the Cook
Islands Public Service, who shall be appointed for such texms
as the Minister may specify.,

(2) Ths powsrs of the Council shall not be affected
by any vacancy in its membership,

(3) The Minister shall appoint a membar of the
Council to bs Chairman and another mamber to be Doputy Chair-
man who shall, in the absence or unavailability of the Cheir-
man, exsrcise all the powsxs and functions of the Chairman.

(4) A member of the Council may, with the approval
of the Minister in writing, appoint an alternats who shall,
in the absence of the member, stand in the place of that
member for all purposes of this Act and who shal]l be eligible
to vote in any mesting of the Council which he attends,

8. Ramoval of Members - Any perxson who is nominated as
a membexr by the Minister mhall ceasn to be a member of the
Council if he:

() becomss of unsound mind and is
80 certified by two doctors;
(b) diens:
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(¢) becomes insolvent;
{d) contravenes section 16 of this
Act; or
(e) is convicted of a criminal offence
punishable by a term of not less
than one year's imprisonment. H

9. Functions of the Council - (1) Generally, the
function of the Council shall be to contribute to thes achieve-
ment of the purposes of this Act.

(2) In particular, the Council shall:

(a) evaluate applications for investment
incentives and concessions; :

(b) provide for the registration of
foreign enterprises; .

{¢c) supervise the performance of any
conditions and cbligations to which
any enterprise is subject by virtue
of this Act;

(d) report to the Minister on the
monitoring of any conditions and
obligations to which any enterprise
is subject by virtue of this Act;

(e) recommend to the Minister guidelines,
criteria and measures to promote
desirable investment generally as
well as to special areas or
activities;

(f) advise thée Minister on national-
planning for investment;

(g) advise and draw the attention of
investors and potential investors
as to the provisions of the
Investment Priorities Schedule;

(h) facilitate and assist the
establishment of approved enterprises
or investments.

10. Powers of Council = (1) The Council shall have all
the powers reasonably necessary for the effective performance
of its functions and to give effect to the provisions of this
Act.

(2) The Council shall have no power of direction
or control of any department of state or agency of Government.

11, Meetings of the Council - (1) The Council shall meet
at such times and places as the Chairman may from time to time
appoint,

(2) At a mesating of thes Council, the Chairman or in
his absence the Deputy Chairman shall preside.

(3) The quorum at a meeting of the Council shall
comprise the Chairman or Deputy Chairman and two other

members,
(4) Every nuestion before a meeting of the Council

shall be determined by a majarity of the vates of the membexe
present and voting and in the event of an equality of votes on
the matter the member presidisig shall have a canting as well
as a deliberative vote.

() The Council shall cause minutes of its decisions
to be kept.

(6) Except us expressly provided in this Act or in
regulations made under this Act, the Council mey regulate its
procadures in such manner as it thinks fit.

(7) The Minister may, if he so wishea, '‘attend &
meeting of the Council and take part in the debate regaxding
any matter befors the Council,
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12. Disclosure of interxest by members - (1) Wherse a
member of the Council or alternate has a direct or indirect
material or pecuniary interest on a matter being considered
or about to be considered by the Council, he shall as soon
as possible after the relevant facts have come to his knowledge
disclose the nature of his interest at the meeting.

(2) At such a meeting those members present who are
not interested members shall resolve in relation to each
interested membex: ’

(a) that he be excluded from the Council
while the relevant matter is being
considered; or

(b) that he be permitted to take part in
the deliberations of the Council
with respect to the relevant matter

. . but not to vote; orx

{c) that he be permitted to take part in
the deliberations or decisions of
the Council as if he were not an
interested member;

and sholl record and give effect to the resolution accordingly.

13, QOther persons to be invited - The Council may, if it
considers appropriate or desirable, invite any pexson to attend
a meeting of the Council to give such advice, evidence,
information or objection which may assist the Council in
considering any matter before it.

t4. Protection of members and officers - A member of the
Council or an alternate or an officer of the Council shall not
be liable for any act or omission done or made bona fide and
without negligence by such member, alternate or officer under
or for the purpose of this Act.

15, Council to have regard to directions of Cabinet -

Tn the exercise of iis functions and powers the
Council shall have regard to any representations that may be
mada by the Minister in respect of any function or business
of the Council and shall give effect to any decision of
Cabinet in relation thereto conveyed to the Council in writing
by the Minister.

16. Memhers and officers to maintain secrecy - (1) Every
member of the Council or alternate member, every officer of
the Council and every other person sngaged or. employed in
connection with the work of ths Council, shall maintain and
aid in maintaining the secrecy of all matters which come to
his knowledge when carrying out his functions orx duties under
this Act, and shall not communicate any such matters to any
person except for the purpose of carrying this Act into effect.

{2) Every parson who wilfully acts in contraven=
tion of subsection (1) of this section commits an offence
against this Act and shall be liable on conviction to a fine
not exceeding 5200 and if he is a member of the Council other
than an ex-officio member the Minister may revoke his appoint-
ment to the Council.

.

17. Remunaration and sllgwances of membexs - There may be
paid, from monies ovut of the Public Account, to sach member
who is not a full-time salaried employee of fGovernmant such
remuneration and travelling allowances os shall be fixed from
tims to time by tho High Commissionurx on the recommendation
of the Minister,

i
it

.
i

5
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PART II11: INVESTMENT PRIORITIES AND INCENTIVES

18, Investmasnt Code - (1) Cabinet shall determine from
time to time an Investmsnt Code,

(2) The Council shall from time to time publish the
Investment Code approved by Cabinet,

(3) The Council shall at the direction of the
Minister advise and make recommendations to the Minister
cancerning the Investment Cods.

(4) The puxpose of the Code shall be to inform
potential investors as well as persons or bodies responsible
for planning, promoting or sncouraging investment of the
priorities and reservations attached by Cabipet to investment
in particular areas a¥ activities,

(5) The Code shall set out:

(a) investment arsas or activities

. which merit encouragement;

{(b) specific enterprises or activities which
shall be eligible forx incentives and
concessions pursuant to sub-gection (2)
of section 19 aof this Act;

(¢) general criteria by which investment
or new snterprisess are evaluated to
detsrmine the extent of encouragement;

(d} criterxia by which foreign investiment

. or enterprises are avaluated;

{(s) activities or areas reserved for local
enterprisess :

(f) such other matters as Cabinet dixects,

19, Investment incentives and concassions satablished
1) ncentives and concessions as specified in the
5chedule to this Act are hereby established and shall, not
withstanding any other legislation, overxide and superceds the
affects of any provisions therein where and when any or all of
thess have besen yranted by Cabinet end, where necessary approved
by the Exscutive Council ta any entsrprise,

. (2) cCabinet may decide from time to time what
specific enterprisses or activities set out in the Investment
Code shall be eligible for any of the incentives and concessions
specified in the Schedule to this Section.

20, Application for incentives snd concessions ~ (1) Any
enterprise which qualifies under the lnves tment Code shall
be sligible foxr consideration, on application to the Council,
to be granted such incentives and concessions as provided for
under section 19 of this Act.
{2) Every application to the Council shall provide,
whersvexr applicable, the following information:

(a) the nature of the enterprise, the
cutput or service to be provided, how
it is to be marketed, the proposed
price gf ths product;

(b) the ma;kqt potential for the product or
saxvice;

{¢) the shexeholding and shersholdera of the
snterprise together with details of
directors and key management personnel

(d) the sourcsas and forms of financing of the
sntarprise;

(s) the locality of the ontexpxise and the
titls to the site held oxr expecled to
be obtaineds

(f) the persons to be amployed and ih particular
‘dotails of expatriata psrsonnsl and tho
provision for the trsining of local pesxsonej

{g) thea naturm and sources of raw materisls
intended to be used;
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(h) details of proposed capital
expenditure;

(i) the proposcd dates the work on the
enterprise will commence and the
enlerprise will commence business;

(j) the types and extent of incentives,
cancessiaons or henefit being sought;

(k) financial feasibility and, or, cash
flow statement;

(1) such ather information as the Council 1
or Minister may require; i

{(3) The Council, where it is of the opinion that the ’ i
application merits approval, shall recommend to Cabinet through ‘
the Minister what incentives and concessions if any, including
such terms or conditions as shall apply, should be granted to
such application. In considering such matters and in making
its recommendation Council shall have regard to the Investment
Code as approved by Cabinet and to the criteria as set
out in that -Cods.

(4) After receipt of the recommendation Cabinet
shall consider the application having regard to the Investmant
Code and shall:

(a) refer the matter back to the Council) :
for further consideration; or /
(b) approve with or without modification
the recowmendations with respect
to the application together with
any terms or conditions if any as :
Cabinet may specify; or
(c) reject the application.

(5) The Council shall be responsible for notifying
the applicant of the Jecision of Cabinet on the application.
(6) {a)} where the applicant accepts the
concessions and conditions approved
by Cabinet, the concessions and
conditions as agreed shall be }
incorporated in heads of agresment
to be signed by the Minister and
the applicant; or :
(b) where the applicant does not so accept, !
the apulication shall be deemed to
be withdrawn.
(7) An application may be resubmitted to the Council
for reconsideration where; )

(a) the application has been rejected
pursuant to subsection (4Y(e)
hereof; or

{b) the aspplication has been withdrawn
pursuant to subsection (6){b)
hereot,

21, Formulation of pryposals - On the receipt of an
inquiry or notice to establiah an onterprise or receipt of an
application or re-application for concessions, the Council or I
the Minister may formulate nroposals for consideration by or ]
negotiation with the inquirex or applicant with respect to |

the proposed antorpriseas

ﬁ~22. Registration of foruign snterprisae not waived ~
Approval of an application by a foreign enterprise

under Section 20 (4) of this Act shall not waive the require-

ment for Lhat applicant or anturprise to be registercd as a

formign enterprise.
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23. Government departments or agencies to be informed -

The Council shall, as soon after an application has

been approved, notify such departments or agencies of Govern-
ment which have a direct or relevant interest on the matter:

(a) what concessions including any
conditions thereto have been
granted, where the administration
of such concessions ordinarily
falls within its jurisdiction; or

(b) what assistance would be required of
the department or agency in order
to facilitate the establishment
of the venture or project,

24. Variation of Concessions - (1) Whexe an incentive,
concession or benefit is granted to an enterprise pursuant to
Section 20 (6)(a) of this Act for a finite term it shall not
be varied within the currency of that terxrm unless the
entexprise. or recipient has hreached a term or condition of
such agreement.

(2) Where an incentive, concession or benefit has
been granted pursuant to Section 20 (6)(a) of this Act for
an indefinite texm and it has besn in effect for not less than
two years, it shall be varied unly after the Minister hss given
twelve months! notice in writing to the enterprise of his
intention provided however, the Minjster may vary. the agreement
at any time where the enterprise or recipient has breached a
term or condition of such agreement,”

{3) Any existing ayreement in relation %o any
incentive concession or benefit shall not be affscted by this
Act cominy into effect but may be varied in accordance with
subsections (1) and (2) of this section.

A'PART 1V: REGULATIOUN OF FOREIGN ENTERPRISES

25, [Guarantees to foreiqn asnterprises - The Crown shall
extand the following guarantees to any foreiyn enterprise
registered in accordance with this Act:

(a) There shall be no compulsory acquisition
or expropriation of the property of
the enterprise or its investors situated
in the Cook Islands except:

(i) in accordance with due process
of law; and
{ii) for a public purpose defined
by law; and
(iii) in payment of compensation as
dafinud by law.

{b) Subject to any law of the Cook Islands
the enterprise and its investors
shall be allowed the right:

(i) to remit oversess, sarnings

and expatriate capital;

(ii) tb remit amounts noceasary
to meet payment of principel,
interust and service charges,
and similiar liabilities on
foreign loans and thg cost of
other forsign obligationsg

{iii) to rxemit ovexseas compensation
raeceived in accordance with
~aragraph (a) hereof,
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26. Restriction of foreign_enterprises - (1) No foreign
enterprise shall carry on business in the Cook Islands in any
activity unless that foreign enterprise is registered in
respect of that activity pursuant to this Act.

(2) Subsection (1) hereof shall not apply to any
foreign enterprise carrying on any existing activity until the
expiration of the period provided in section 27 of this Act
for application for registration in respect of the existing
activities, ’

27. Registration of existing activities - (1)} A foreign
enterprise that was immediately before the commencement of
this Act carrying on business in the Cook Islands shall be
registered by the Council in reapsct of its existing
activities if the foreign enterprise aoplies to the Council
for such registration pursuant to this section within four
months from the date of commencement of this Aci or such
further period as the [ouncil may permit pursuant to sub-
section {5) hererof. .

(2) For the purpose of registration, the enterprise
shall furnish to the Council the following information:

{a) the date the enterprise commenced
bus inass:

(b) its existing activities:

{c) details of its shareholding with
respect to:

(i) authorised, issued and
paid-up shares:

(ii) shareholders showing the
number, class, nominal and
paid-up shares held by each
shareholder;

Provided that where the enterprise
has not divided its capital into
shares, the information shall
relate to any beneficial interest
in the capital and profits of the
enterprise held by or on behalf
of any person or a trustee of

any beneficiary:

{d) the financial yvar of the enterprise
and the date of annual balance:

{e) copy of evidence of any .agreement with
Government or any agency of
Government in respect of any
concession, benefit or approval
granted:

(f) any other information tha Council may
require,

(3) On recuipt thereof the Council shall examine
tha information furnished and if, in the opinion of the Louncil,
the information is not correctly completed or relevant
information is not provided the Council shall reject the
information and infoxrm the enterprise of the defscts therein.

(4) wWhere the Council accepts the information it
shall within the prescribed period reyister the enterprise and
ite asctivities, .

(5) The Council may, on the written application of
an enterprise and if the Council deems necessaxy after consider-
ing the circumatancaes of the ruquest, axtend the peried for
spplication of registration spncificd in subsection (1) of
this section by not more Lhan two months.
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(6) The Council may refuse to register an :
enterprise under this section where the enterprise has been
duly incorporated under any law of the Cook Islands but has
not commenced to carry on business within three months of the
date of incorporation,

29, Registration of new activities - (1) Any foreign
enterprise intending to carry on business in the Cook Islands
in any activity in respect of which it is not registered
pursuani to this Act or whieh it is not included in the
existing activities of that foreign enterprise shall apply
to the Council for registration of that activity pursuant to
this section.

(2) The applicant shall furnish to the Council the
following information:

(a) the name of the company:

.{(b) the address of its registered office:

(c) the proposed activities of the
enterprise:

(d) the names and addresses of its
directors, chief executive officer,
secretary, accountant and auditor
or of the persons carrying out any
or all of these functions:

(e} details of its shareholding with
respect to: .

(i) authorised,. issued and
paid-up capital:

(ii) shareholders showing the
number, class, nominal and
paid-up shares held by each
sharxeholcer:

Provided that where the

enterprise has not divided its
capital into shares, the
information shall relate to any
beneficial interest in the capital
and profits of the enterprise

held by or on behulf of any

pexrson or a trustee of any
beneficiary.

(f) any other information the Council may
require,

(3) The Council shall examine the application and
if, in the opinion of the Council, the application is not
correctly completed or relevant information is not provided,
the Council shall decline to accept the'application and inform
the applicant of the defects tharein. ’

(4) The applicant may reapply with the defects
corrected.

(5) Where the application is accepied, the Council
shall evoluate it in terms of any investment criteria as
ustablished in the Investment Code,

(6) Where thes Council is of the opinion that the
application merits approval it shall forward its recommendation
together with any proposed conditions or stipulations, if any to
the Minister for the consideration of Cabinet, If the Council is
not of the opinjon that the application merits approval it
shall inform the Minister accordingly.

{7) After receipt of the recommendation Cabinet
shall:

(a) refer the matter back to the Cauncil
- for further consideration; or
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(F) approve the application together
with such conditions as may be
specified; or )

{c) reject the application.

(8) Where an application has been approved, the
Council shall notify the applicant of the decision and shall i
request the applicant to advise within a period of time
whether or not the applicant will accepl registration on
those terms.
(9) (a) Where the applicant advises within
the prescribed period he will
accept registration on the proposed
terms, the Council shall proceed
to register the enterprise in
respect of those activities; ox
(b) Where the applicant does not so
advise or fails to do so within
the prescribed period, the
application shall be dJeemed to
be withdrawn, :

i 29, lssue of certificate of registration ~ On
registration of an enterprise under this Part the Council
shall issue to the enterprise a certificate of registration /
and shall give notice of such registration in the Cook

Islands Gazette, ' l

30. Carrying on business following registration =~ .
Pursuant to this Act, @ registered forxeign enter-
prise may carry on business in an activity in relation to
" which it is registered,

31, Fformulation of proposals - On receipt of an inquiry
to establish an enterprise or an application fox registration,
the Council or the Minister may formuliate proposals for the
considuration of or negotiution with an inquirer or applicunt
with cespect to the proposed enterprise.

32, Variation of registration - (1) If the Minister,
after receiviny a report or rucommendation from the Council,
is of the opinion that a registered enterprise has contra-
vened or failed to comply with » term or condition of its
registretion and the Minister considers that the registration
should be varied, the Minister may notify the eniurprise of
his opinion and invite thu enterprise to make representations
within a prescribed period as to why its registration should
not be varied,

{2) On receipt of the representation from the
enterpriss or expiry of the prescribed poriod, the Minister
shall, subject to any direction from Cabine%, vaxy or refuse |
to vary the terms or conditions of registration,

{3) Where the terms of registration of a
registered enterprise is wuried, the Minister shall give
notice of such variation in the Cook Tslonds Gazette.

. 33. Variation of registration at the reguest of an

enterprise - (1) A registered enterprise mey apply
to the Counci) for varistion of any or sll of the terms and !
conditions of its registrxation.

(2) The Council shall consider the application as
soon 4s practicable and shall make a recommendation to the
Minister,

{3) After receipt of the recommendation, the Minister
shall, subjact to any dJdirsction of Cabinet, vary or refuse to
vary the terms or conditions of registration.

¥
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(4) wWhere the terms of registration of a
registered entarprise is varied, the Minister shall give
notice of such variation in the Cook Islands Gazetts.

j4, Concellation of registration - (1) If the Minister,
after receiving a report from the Council, is of the opinion
that a registersd enterprise has contravened or failed to
comply with a condition or term of its regiatration and the
Minister considers that, haviny regard to the nature of the
contravention or failure, it is undesirable that the entor-
prise should continus to bs registered, he shall notify the
enterprise of his opinion and invite the enterprise to make
reprasentstions within a prascribed psriod @s to why its
rugistration should not be cancealled.

(2) On receipt of the representation from the
enterprise or expiry of the prescribed psriod, the Minister
shull retfer the matter to Cabinet for consideration.

(3) Cabinet shasll, after consideration of the
matter, either cancel or refuse to cancel the registration,

(4) Whers the registration of o registered enter-
prise is cancelled, the Minister shall give notice of that
cancellation in tho Cook lslands Gazetts.

35. Status of enterprise followiny cancellation -
Subject to section 37 of this Act an enterprise
shall cease to carry on businesa within the period of one
month after cancellation of its registration.

36. Notification - After the and of the period of one
month after the cancellation of the registration of an enter-
prise or the date last fixed under eection 37 in relation to
an enterprise, whichever last occurs, the Council shall
forward to any person who in its opinion is affected, a
notification that the registration of the enterprise has been
cancelled.

37. Temporary continuastion for winding-up - The Euunc:}l
may at its discretion fix a later date on which the entearxprisse
shall cmase to carry on business for the purpose only of
winding-up its affairs in relatijon to the activity.

PART V: CONTROL OF TAKE-DVERS

38. Transfar of Sharss - {1) No transfer of shares in or
proprietary intersst of a foreiygn enterprise registered.
pursuant to this Act or a local snterpriss shall be velid and
of any effect unless the approval of Cabinel to such transfer

has first ! : v
3" motnined n (1) hersof shall apply to

(2) Nothinyg in subsectio »
any transfer of any shares or proprietary interest to any local

enterprise or psxaon, ‘
(3) wWhsre the approval of Cabinst is to ba mought

for the purposes of this ssction the ontnrprise. conc.e.v:‘ned :r
any interesied party shall notify the Council in wrxt.\ngho
the trunsfer or proposed transferx including dataile of the
parties involved and the consideration for the transfer.

{(4) Un receipt of any notification pursuant to
subsaction (3) hersof the Council shull xefsr the matter to
the Minjeter and make its recommandation thoreon. The Minister
ahall as scon as practicable submits the matter to Csbinut
for decision. st

(5) Cabinet may in granting an approval pursuan
this section imposs any conditions that it thinks fit to

snaure that the purposes oY this Act are satisfied.
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(6} The approval of Cabinet to a transfer of shares
or proprietary interest shall not be refused solely by reason
of a change in ownership where bafore the transfer the
transferor has taken all reasonable steps to endeavour to
transfer the shares or.proprietary interast to a local enter-
prise or person or to the Govexrnment of the Cook Islanda  for
4 reasonable consideration,

39, CLhange in status of enterprises - Where a registered
foreign enterprise becomes a local enterprise the Council
shall, on being satisfied of the change in status, de-register
the enterprise as a foreign enterprise and notify the same in
the Cook Islands Gazette,

PART V: MISCELLANEOUS

40. Disclosure and filing of information - (1) Every
enterprise receiving a concession, incentive or benefit pur=
suvant to section 19 of this Act shall, during the currency of
such concession or benefit, file with the Director within a
period or date as may be stipulated by the Council such
returns, information or documents which have besn specified as
a term or condition to any appruval or agreement pursuant to
section 20 (6)}(a) of this Act in relation to such concessions,
incentives or bensfits,

{2} In addition to subsection (1) of this section,
every reyistersd foreign enterprise shall file with the
Director within five months after the completion of each
financial year the following infarmation:

(a) the name of the entarprise;

(b} the address of the registered office
of the enterprise;

(c) the activities of the enterprise;

(d)  the names and addresses of its
directors, chief executive officer,
secretary, accountant and anditor
or the peisons cavrying out any
or all of these functions;

(e) details of jts shareholding as at
the date of filing together with
changes therein since the last
date of filing with respect to:

(i) authorised, issued and paid~up
shares; and
(ii) sharehulders showing the number,
class, nominal and paid-up
shares held by each shareholdsr
or on behalf of a benaficiary:

Provided that where *he enter-
prise has not divided its
capital into shares, the
information shall relate to
any beneficial intsrest in

the canital and profits of

the enterprise held by or on
behalf of a person or .
bensficiary.

41, Hight of inspection ~ For the purposes of obtaining

information required to by filed pursuant to section 40 of this
Act the Director, or an officer uf the Miniatry tu whom the
Council hus drlegated this authority in writing, shall have:
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{(a) _the right of rsasonable access to
inspect books of accounts, register
of shares or records of transaction;
and

{b} the right of reasonable access to premises
where the process of manufacture is :
carried out, stock is stared or the
business of the enterprise is carried
on,

42, Offences ~ {1} Every foreiyn entsrprise which carries
on businass in contravention of subsection (1) of section 26
of this Act commits an offence and shsll be liable on conviction
to a fine not exceeding 35,000 and whers the offence is a
continuing oneé to a further fine not exceeding $500 for every
day or part of a day during which the offence continues.

(2} Every enterpriss which for the purpose of
obtaining or retaining any incentive concession or advantage
pursuant to this Act, or for the purpose of obtaining regis-
tration of the enterprise or any activity in respect of .the
enterprise pursuant to this Act, makes any false or misleading
statement in any material particular or supplies any false or
misleading information in any material particular commits an
offence and shall be liable on conviction to a finse not
exceeding $5,000, _

(3) Every enterprise which without reasonable
excuse refuses or fails to comply with any provision of section
40 of this Act commits an offence and shall be liable on
conviction to & fine not exceeding $1,000.

(4) Every enterprise which without reasonable excuse
refuses or denies reasonable access to the Director or any
officer of the Ministry having authority to exercise reasonable
access as provided in section 4! of this Act commits an offence
and shall bLe liable on conviction to a fine not exceeding
$1,000.
’ (5) Every director officer or member of any enter-
prise who is a party to any offence contained in subsections
(1) to (4) of this sectiop commits an offence and shall be
liable on conviction to -

(a) Imprisonment for a term not exceeding
one year in the case of any oftence
contained in subsections (1) or (2)
of this section or to a fine not
exceeding $2,000 or to both:

(b) A fine not exceeding %500 in the case
of any offence contsined in sub-
sections (3) or (4) of this saction.

43. Refund of concessipns ~ Where any enterprise is
convicted of any offence pursuant Lo subsection {(2) of section
42 of this Act relating to,obtaining or retaining any
incentive concession or advantage purauvant to this Act the
snterprise shsll in addition to any other penalty provided
by this Act be liable to ‘refund to the Government of the Cook
Islands the value of any incentive councussion or advantage
obtained by that enterprise at any time pursuant Lo this Act
as determined hy the Minister, and the amouni so datermined
shall he recoverable as a debt due to the Crown,

44, Regulations - (1) The WHigh Commissioner may from time
to time by Order in [xscutive Council make all such reyulations
as mny, in hio opinion, be desemnd neceassnmry or expediant ta
giving full affect to the purposern or provisions of this Act
and for tha dus administrption hersof,
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{2) All reguletions made under this section shall-
be laid before the Legislative Assembly within twenty-eight
days after the date of the making thereof if the Legislative
Assembly is then in session, and if not shall be laid before
the Legislative Assembly within twenty-eight days after the
date of the commencement of the next ensuing sesaion.

45, Hinding the Crown -~ This Act shall bind the Crown
and shall apply to all departments and agencies of the Crown,
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Section 19 SCHEDULE

A schedule of incentives and concessions to esncouraye
the establishment of snterprises and development
investmenta

Taxiff Protection:

Import duty and/or import levy may be incxeased by any
amount on a class of commodity pressntly or proposed to be
produced or supplied by an snterprise to protect an approved
activity where:

(i) the activity is import substituting;
and

(ii) the protection is essential for the
initial survival of the approved
activity; or .

(iii) there is threat of excessive or

unreasonabls trade competition by
a foreign exporter into the
Cook Islands of such a commodity,

Import Duty and Import Levy Concessions:

(a) Capital items:

Partial or full exemption from import duty and/or
import levy mway be granted to an enterprise on the
importation of, or refund of duty and/or levy
granted to an enterprise on plant, equipment, E
machinery or construction materials used or to be
used in an approved activity provided:

(i) in the case of a new investment by an
existing enterprise which is primarily
engaged in commercial agricultursl or
livestock production or commercial
fishing, the capital expenditure is
not less than $1,000;

(ii) in the case of a new investment by any
other existing enterprise, the capital
expenditurs is not leas than $5,000;

(1ii) in the case of an investment by a new
enterprise, the capital axpenditure
may bs of any amount;

(iv) whexe ths establishment of a project
extends over ssveral years, the
concession or exemption shall not
extend for more than three years;

(v) in the cese of an existing or eatablished

: enterprise, the raplacemant of capital
items due to normal wear and tesr or
other causes together with consumable
stocka shall not qualify.

(b) Rgw Materia}se:

Partisl or full exemption from import duty and/or:
import levy way Le granted to an entsrpriss in
rogspsct of any essential raw or procsssed
materials used dirxectly in any production or
manufacturing process in an epproved activity

. which ie import substituting or export generating
for any specified period of time.
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Jax Incentives:

e e

(a) Jax concessions:

Partial or full tax concession moy be granted for
any period not exceeding five yeaxs to an enter-
prise engaged in an approved activity and may in
special circumstances be renewed or extended up
to anothexr five years.

(b) Recruitment of skilled local persons domiciled

overseas

(1) 120 percent of the allowable expenditures and
costs on the recruitment of an employee who is
a local person ordinarily domiciled overseas may ) :
be granted to any enterprise as a deduction B d ;
against the taxable income of the enterprise g 3
in the year it is incurred, provided the
anterprise satisfies the Council that: r

(i) the person possesses the skill and

expertise for the job or pasition : o /
designated; and

(ii) the person will be employed by the
entarprise; and

(iii) the persun intends to reside J .
permunently or to be domiciled in T
the Cook Islands. \

(2) The allowable expenditures and costs in each :
' instance shall include: '

{i) one-way fares for the person, spouse |
and any children under 15 years of . i i x
age; -

(ii) fre:ght of parsonal effects up to a
value aof %1,000; ; i

(iii) 1local establishment and re-location :

cosis of up to $200.

(c) Countexpart trasining:

(1) Where an enterprise smploying an amployee
other than a local person or an expatriate C
designates a local psorson to be trained to I
replace the expatriate employee in that .
position ox job, up to 200 percent of the direct
cost of traininyg incuxred during each year ; i

- may be claimed ewgainst the taxable income . . ' :
of the enterprise ovex the first three years [
of truininy, subject to the followiny: |

(i) the training shall be undertskesn :

at an institution approved by the :
Council uxr the programms of
training shall be approved by the
Councils *© -

(ii) a binding agreemsnt shall be effscted
between the enterprise and ths
Cxrown in relation to the training
haviny regard to: the position
or job to bs replsced, ‘he traines, -
details uf the training, compatibility Co
of the trxaininy with the requirements
of the job, the job replacemsnt i
programms, snd other relevant factors; i

(i41) the trainea shall bs suitably bonded by
the enterprise to the satiafaction-of i :
the Council, : !
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(2) The allowable training costs shall includes:

(i) in_the case of overseas training -
tuition fee, costs of materials
directly assoviated with the course, ' o
fares. of the trainee, salary or
bursary paid to the trainee during
the period of training, provided
howaver, the enterprise first
satisfiss the Council that the
training cannot be adeguately
carried out in the Cook Islands; or

(ii) in_the case of locel trxaining =~
tuition fees, costs of matexials
directly associated with the course,
and where on-the-job training is
provided by an expastriate the
portion of the salary of the
expatriate directly related to
the on-the-job lraining:

(3) Whers the enterprise exercises the concession
granted under subparagraph (1) of paragraph
{c) hexeof, thas salaxy and psraonnel costs of
the expatriates employee concerned shall be
treated in the following mannex:

(i) for sach year during which a

concession is claimed for counter-
part training, costs shall be fully
deductible as a claim against the
taxable income of the antexprisej and

(1i) for the next year after counterpart
traininyg is completed or for the
fourth yeer if the counterpart
training concession has been
claimed for the first three ysarxs,
costs shall) be fully deductible
as a8 claim against the taxable
income of the entsrprise; and _

(iii) for the next year ox foxr the fifth
year if the counterpart training
concession has been claimed for
the first thres years, only 75 591
percent of the costs shall be so ;
deductible; and

(iv) for the nuxt year or for the sixth
yeax if the counterpart training
concesgion has been claimed for
the first three years, and for
svery year thereaftex, only
50 pexcent of the costs shall
be so deductible.

{4) Should thae selected counterpart dies or, in the
opinion of the Council, leave the service of his
employexr and that termination of employment is
not occasioned by any fault on the part of the
employer then the Ministurx, on the advice of
the Council, may vaxy the conditions sat out
in subparagraphs (3)(i1),(3)(iii) and (3)(iv)
of paragraph {(c). .

{5) 1In ths event of non-performesnca of a fundamental
* tarm of the Ayreesment stipulated in subparayraph
4 (ii) of paragraph (c)} hesreof by the anterprise,
ths sntexprise shall be liable to refund to the
Crown the full value of any concession recuived
such velus to be sssessed by the Ministex whose
decision shall he final.

- e, T
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Dapreciation Allowances:

(a) Commercial agricultural, livestock and fishing

projects:

An enterprise which is primarily engaged in
commercial agriculturasl or livestock production or
commercial fishing may be allowed to set off against
taxable income the capital expenditure on plant,
machinery, equipment or buildings including any
goodwill paid in the acquisition of the land for
agricultural or livestock use and any improvement

to agricultural land, as followas

(i) in the case of a new anterprise or a
new invastmant by an existing
enterprise where in either case the
capital expenditure exceeds $20,000,
55 psrcent of the capital expenditure
may be claimed against taxable income
in sny year until the full pexcentaye
is claimed. In addition, the normal
rate* of depreciation on plant,
equipment, machinery and buildings

. shall apply concurrxently; and

(ii) in the case where the capital expendituxe
ja 320,000 or less, the entire
expenditure may be set off against the
taxable income in the year’ of expenditure
or any subsequent year until the
expenditure is claimed in full and
no other depreciation allowance shall
apply.

(b} Other projscts:

Accelerated depreciation sllowances up to 200

percent of the normal rate may be granted on plant, J
machinery, equipment, and buildings used or to I
be used in any approved activity provided the entire
capital mxpenditure forx the project excluding

the cost of acyuisition of land is $5,000 ox more.

|

I

* Note: "normal rate" mecans the rate of M
depreciation for plant, machinery, }

equipment snd buildings specified .

in the Income Tax Act 1972 and its |
amendmenis.

Rasidance Permits: . |

Subject to such conditions noxmally applying from time to
time, residence and work permits may be granted for periods up
to three years without amy fee or charge lo key psxraonnel ar
smployees of an approved &nterprise provided however such ‘
permits may be varied where the enterprise has entered into a
counterpart training agreemeni in respsct of any expatriate
pexsonnel or employee.

Approval of Lease:

Subject to such conditions normally appiying in regard
to restrictions on leases, approval may bs granted to a lease
of land to en approved enterprise. . ¢

W






