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-

1981-82, No, 27 !
An Act lo provide for the registration of companies as |
truslee companies in _the Cuok 15lands and \o prescribe
their powers and dutles and for purpotes conseqguent
thereon and Incidental thereto.

(13 May 1982 :

BE 1T ENACTED by the Parliament of the Cook Islands in Session
assembled, and by aulhority of Lhe same, as lollows:

PART 1

PRELIMINARY AND REGISTRATION

OF TRUSTEE COMPANIES

1. Shorl Tille - - This Act may be cited as the Trustee Ceompanies

Act 1981-82.
Z.  Interpretstion - In this Act, unless the context otherwise
, requires -

¢

"Carrying on business” means carrying on any economic
aclivity pursuant o the objects of the company and without
limiting the generality of the foregoing Includes -

(a}) establishing or using a share transfer office or share
registration office;

. (b} administering, managing or otherwise dealing with Y

: property as an agent, legal personal reprasentalive
or \rustes, whether by servsnt or agent or . iy
otherwise; i

{c) maintaining an agent for the purpose of soliciting or
procuring business whether or not the agent s ::
" continuously resident In the Cook Islands; b
p
{

{d) maintaining an office, agency or branch whether or
not that office, agency or branch is aiso used for
any purpose by asnother company;

{e) the provision of »
4} management and accounting Services to; and

{ti) directors, secretaries and registered offices
for, international companies incorporated under
the International Companies Act 1982 and to
forelgn companies regisiered under that Act;

(N incorporating or reglstering companies under the
International Companles Act 1982 and generally
acting as a lodging agent for any document required
to’ be lodged by a company or person under Lhat
Act; and

{g) doing aH things ;:apable of being done by a trustee
company under rthe International Companies Act 1982;
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k]
"Court" means the High Court of the Cook Islands; -
"Company" means a company limited by shares and -
{a}) Incorporated under the Companies Act 1970-7% or
registered as an overseas company under that Act;
or '
{b) incorporated under the Intérnpational Companies Act
1981-82 or registered as a foreign company under
that Act; .

“Estate” means any property, whether real or personal,
which is committed to the administration or managemant of a
 trustee  company a5 executor, administrator, trustee,
recelver, committee, guardian or agent;

"Judge" means any Judge of the High Court; . [
"Minister” means the Minister of Finance;

\
"Monetary Board" or "Board" means the Cook |slands . ]
Monelary Board established pursuant to the Cook Islands
Monelary Board Act 1981; ’

"Registered” means. registered purswant to -this Act and .
"registration” shall have a corresponding meaning; T

"Registrar" means the Registrar ‘of .Companies appeinted’
pursuanl to the provisiens of the Companies Act, 1970-71;

"Trustee Cnmpany;' means sny company raglstered a5 a
trustee company under this Act,

\
(2} Whenever: in this Act any person, holding or occupying a . ’ '_"
particular office or position is mentioned or referred .to, such mentlon
or reference shall, unless the contrary intentlon appears, include all
persons who shall at any time thereaftar occupy for the time being the
said office or position.

3. Application_of this Act - Registration of a company te carry on . ‘
business as a trustes company does not relisva that company from .:

complianca with the Companies Act 1970-71,

4. Rastrictlon on acting as a trustee company - No coﬁ-npany shall
carry on businass In the Cook Isiands a5 a trustee company uniess that
company I8 registered so to do under this Act, -

5.  Application for reglstration '

3s a trusles tompany - (1) Any company, that is incorporated
undar the Companies Act, 1973-71, or that Is reglistared as an overseas
company under that Act, may apply to the Board for registration to
carry on business as a trustee company, and uwpon application shan pay
such fee as may be prescribed by regulatlon.

and the Board may actepl or reject any application for registration.

1
(2 No company shall be entitled as of right to be reglistered X ) l
6. Reglistration fee - Any company granted registration by the ‘
Board shall pay to the Hegistrar a fee to be fixed by regutation.

. 1. Publlcation in the Gazette - The Registrar shall cause to be |
published [|n the Cook Islands Gazette tha nama of any companv R

registered as a trustee company pursuant to this Act, Lo

8. Cancellation of ragistration - (1) If the Board Is of the opinion

that any trustee company -
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(a) has contravened or failed to comply with any condition or
term of its registration; or

(b) is in breach of any of the provisions of this Act; or

{c) has contravened any other statute which Imposes duties or

vbligations upon It; or
. (d) has committed a crimina! offence,

and the Board considers that, having regard to the nature of the
contraventton, failure, or. offence It Is undesirable that the company
should coniinue to be registered, it shall notify the company of Its
opinion and of the reasons therefor and shaifl requirs the company to
make represeniations within a prescribed period being not tess than 28
days, .as lo why the company should continue to be so registered.

(2) On receipt of any representations made under subsection
{1) of this sectlon, and after due conslderation of those representations
or, on expiry of the prescribed period If no such representations are
made, the Board shall declde whether -

+

{a) 1o cancel the regisiration of the trustee company; or
(b) to take no further action; or
{c) 10 issue a rebuke lo the Lrustee company.

. (3) Where the Board decides to cancef the registration of a
trustee company under subsection (2)(a) of this section, then -

(a) the Board shall inform the trustee company of its deciston
and of the reasons tharefor; and

{b) the trustee company, not later than 31 davs aftar being
informed of the Board's decision, may appeal to ths Court
which may confirm, wvary or reverse the dacislon of the
Board,

(4) Where the Court has conflrmed a decision to cancel the
registration of a lrustee company under subsection (3)(b) of this
section, or where a trustes company has been informed of the Board's
decision to cancel {ts registration and has not appealed within the time
prescribed in that subsection, the Board shall notify that ganceliation in
the Cook Islands Gazette, and the cancellation, subject to section % of
this Act, shall take effect from the date specified in that notice.

9. Temporary continuatlon for winding-up -~ The Board, at Its
discretion, may fix a date later than the date referred to in subsection
(4) of section B of this Act, for the purpose only af enabling the
company to wind-up its affalrs consequent upon the cancetltion of fts

., registration. If a later date iIs so fixed then that date shall be
specified tn the notice referred to in subsection (4) of section 8 of this
Act,

10. Transfer of shares - Mo transfer of shares, whather legal or
equitable, in any trustee company shall be valld or of any effect,
uniess the approval of the Board to such transfer has first been
obtalned but that approval shail not be unreasonably withheid by the
Board.
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PART }i

POWERS OF TRUSTEE COMPANIES

11, Trustee Company's power under the

Internatienal Companies Act, #961-82 - A trustee company shall
have the power to do all"things capable of being done by 8 trustee
company under Lhe international Companles Act 1981-B2. '

12. Trustee Company's power 1o acl :

a5 Executor and obtaln Probale - Where any trustee company is
appointed elther alone or jointly with any other person as executor in
the last will or in a codicil theroto of any testator {whether the will or
any codicil therets was made before or after the commencement of this
Act) the trustee company may act as exascutor and may apply In the
Cook Istands or elsewhere for probate of such wilf and any codicil
thereto, and may perform and discharge all the acts and duties of an
exscutor as fully and effectively as any other sxecutor.

13. Trustec Company's power i

to act as Administrator - {1) In any case in the Cook |slands
or glsewheres in which a person may apply for a grant of letters of
administration of the estate of a deceased person (whether with or
withoul the will anrexed)}, that person may -

{a) Join with a trustee company in an application for a grant of
lelters of administration of the estata to himsell and the
trustee company Joinlly; or

(b) instead of himsell applying, authorise a trustee company to
apply far a grant of letters of administration of the estate.

23 Where administration of any estate, with or without the will
annexed, is granted to a trustee company elther alone or jeintly with
any other person the company may deo and perform all acts and duties
which belong to the office of administrator or joint administrator, as the
case may be, notwithstanding its Incorporatlon. ’

14. Trustee company's power 1o act
as _trustes, receiver, etc - Where the Court or any judge or
other person has power o appolnt any petrson as -

(a) trustes; or : ' .
(bY raceiver; or

{c) committee of the estate of a mentally il person or manager
of the estate of an Incapable person;: or M

(d) guardian of the estata of a minor,

a trustea company may ba so appointed.

5. Additional powers of a trustee company - A trustes company may
be appointed as an agent or as trustee under any settlement or ether
instrument creating a trust, or to perform any trust or duty which ft is

authorised by this Act or by its charter to undertake, and may be so’

appointed whether the settlement or instrument creating the trust or
Imposing the duty was made or came into operation befors or after the
commencement of this Act and either as an original or a new trustee or
as an additlonal trustee and may perform and discharge all the acts and
ditles of a trustes as fully and effectlvely as any other trustee.

16, - Trustee Company's Power
to Act as Sole Trusiee - {1) Subjact to. subsectlon (3) of this
sectlon , a trustee company may be appointed or, tontinue to act as sole

o T

‘;f:
!
l,%
iQ
i{
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trustee notwithstanding that jt Is "provided by the tarms of the
instrument creating the trust or of any power or otherwise that there
shall be more than one trustee to perform the trust,

(2) For the purposes of subsection (1) of this section, where a
Lrustee company s appointed or continues to act as sole trustes In tha
circumstances referred to in thal subsection, the trustee company shall
be deemed to be equivalent to 2 trustees.

(3) A trustes company shall not be appointed or be entilled to
act as sole trustes In any case in which the instrument creating the
lrusl or powar exprassly -

{a) forbids the appeiniment of a trustes company; . or

i{b) provides that there shalt ba another trustes in additlon to a
. trustee company; or
(c) provides that a trustee company shall not be appointed to
act as sole trustee,

.17, Trusize Company's power to act

5_joint trustiee with another - {1) A trustee company may act
as Llrustes, execuler orf agent jointly with another trustee company or
parson Il Lhe Instrument under which it acts so provides or If
-aulhorised or required to do so by Iaw or If the Court so orders,

(2) A trustee company shall not be iflable for breach of trust or
loss resulting from any acl or omlission of a jolnt trustee, executor or
agent with whom it Is acting, untess the company has itself actively
participated in, or assented to, such breach of trust knowing It to be &
breach of trust.

18, Defegation to a Trustee Company - It shall ba lawful for any
executor or administrator, trustee or bagent to delegate by deed or

writing to a3 trusiee company either alone or joindy with any other
.corporation or person, as his attorney all such trusts and powers as
may be lawfully defegated by him. All acts done by the trustee
company as such delegate shall, as against any person dealing with the
trustes company without notice of the revdcalion of such authority by
such ewecutor, administrator, trustes or agent, be valld and effectual
notwithstanding such revoecation,

- 19, Delegation of Functions .

by a Trustes Company - {1} A trustes company may from Lime
to linve by resolution of its board of directors delegate to any director
or to a secretary of the company either generally or in any particular
case or class of cases such of the powers, authorities, dutles and
functions of the company as are specified In the resolution, '

(2} A director or secretary of the company, when acting within
the scope of any such delegation to him, shall be deemed to be the
company .

{(3) Ths board of dirécturs may by resolution revoke or wvary
“any such deiegation.

(4) In relation to any particular matters or class of matters, »
trustee company may by writing delegate any of Its powers or
‘functions, except this power of delegation, to any officer or smployee
of the company, so that the delegated powers or functions may be
exerclsed . by the delagate with respect to the powers or functions or
class of matters specified in the Instrument of defegation.

{5) Every such delegation rshall be revocable In wfltlng at will,
and no delegation shall prevent the exsercise of any power or funcilon
By the trustee company.
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PART I}

MISCELLANEOUS

—_— e

20. Removal from Offlce - Where a trustes company has been
appointed exacutor, adminlistrater, trustee, ageht or attorney, whether
before or after the commencement of this Act, it shall be subject in al
respects to the same control and to removal or restraipt from acling and
generailly to the jurisdiction of the Court, in the same manner as any
other executor, administrator, trustee, agent or attorney.

21. Restrictions on a Trustes '

Company's Activities = A trustes company shali not carry on any
business other Lhan |s permitted by Hs Articles or Memorandum of
Assoclation, nor do any act contrary to its Articles or Memorandum of
Association, \ '
22, Taxation -  Subject to Sectlon 44 of this Act, a trustee company’
shall be subject to the general laws of the Cook Islands impasing income
tax, turnover tawx, stamp duly oi other tax, or Impost or deductlons of
any kind whatsooever,

23, Right to Docline - A trustes company may decline, efther
absolulely or conditionally, to accept any trust or to act in any of the
capacities specified in its Memorandum or Articles of Assoclation,

24. Affidavit of Officer ~ In all cases in which, if It were a natural
person, 8 trustee company would be obliged o+ authorised to make any
affidavit, declaration or statement, It may do s0 by any of its officers
appointed for the purpose.

25. A Trustee Company May_ Act Under

. Power of Atltornay by Managing Director - It shall be lawful for
& trustee company to act, either alone or jointly with any other person,
under any power of attorney by which the company Is appointed
attorney and all the powers conferred, and the dutles imposed, upon
the company by such power of attorney may be exerclsed and carried
Into execution by the managing director, manager or secretary or by
such other officer of the company as may from time to time be. appointed
by the board of directors for the purpose or by any two directors of
the company; but in alli cases the capital, both paid and unpald, and
all other assets of the company shall be liable for the due execution of
the powers so conferred upon the company.

25, Power to Declare Trusts - A trustee cnmpany shall have the
power to deciare or create trusts of property by an instrument in
writing, Including trusts of property o be held upon the statutory
purpose trusts or upon such trusts as varied In accordance with the
provisions of section 40(2) of this Act,

27. Audit - (1) Ewvery trustee company shall, at least once in every
year, have [ts accounis audited by a person registered as an
accountent with a professional body of accountants and approved by tha
flegistrar,

(2) Within 6 months of the end of the trustee company's
flmancial year the sudltor so appointed shall report In writing to the
trustee company as to the rasult of the audlit and shall for'thwith supply
a copy of that report to the Registrar, .

(&) The Registrar shall certify to the Board that he has
received the auditor's report and: whether or not thst report is
“satisfactory.

28. Returns - (1) Thé managing dlirector, mnnagér; or secretary of
8 trustes company, In every year during which thes trustes company
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(a) the trustee company shall be entitled to receive from the

N company and to retain any director's fees which would be

) payable to the officer had he so actad otherwlse than in his
capaclty as such an offlcer; and ' .

(b) neither the officer nor the estste shall be entitled to

receive the fees which the trustee company Is antltled to,
receive under paragraph (a) of this section. !

35, Assetls May be Applied In Discharge
of Expenses pf Adminlsteation -
Notwithstanding Notice = Motwithstanding the recalpt of .aclual

rotice, a trustee company shall ba entitlad to apply assets of any ‘estate.

it discharge of the expenses of administration theraof and In payment
of any debls incurred by. it in the administration of the estate and in,
paymenil or appropriation of any- commission due to it and shall not be

under {iability except to the extent of assels of the astate remaining In .

its hands from thne to time after making such applicatluns, payments or’

appropriations.

36, Charge for Remuneration - A trustee company shall have a first
charge upon the assets of any eslate administered by It for any
commission, fees or remuneration due to it and any disbursements made
by ‘It in the administration of the estale.’

37. Comsmon Trust Funds - (1Y A trustee company may,
aulhorised by the Board to do so, astablish and keep In its books one
or more funds to be known as common trust funds,

(2) The manner In which common trust funds are to be
established, the classes of Investmanl which may be made in respect of
such funds and tha computation of the Interests in such funds, m-v be
prescribed by reguiation.

"38. valuation ~ (1) Where for any purpose a trustee company has to

value any shares in companies whether Incorporated in the Cook Isisnds
or elsewhere, it may adopt as the value of a share such sum as . in the
opinion of the trustee company the holder of that share would recelve
in respect of that share in the event of tha company balng voluntarily

_wound up on the data in respect of which the value of the share Is to

be ascerlained and shsll record the manner [n which tha vatue has been
calculated and that record shall be avallable for |nspsction by any

seltior, co-executor, co-administrator, co-trustes, beneflclary or such

olher, person as tha Court may order.

(2} Any person aggrieved by a valuation made under subsection
(1) of this section may apply to the Court within 3 months of the
valuation for the Court to review tha wvaluation; and the Court may
theraupon, after giving an opportunity to the parson aggrieved and the
trustee company to be heard, confirm or vary thae valuation as 1t thinks
fit and make such order as to costs of the appfication as It thinks fit
and every order of the Court made upon such review shall be final.

39. Land Trusts - A trustes company shall not sccept any trust of
land in the Cook islands or of any Interest In tahd in the Cook |slands
without the prior consent of the Board.

49, Statulory Purpose Trust - (1) Whare the |nstrument under
which properly Is beld by a trustee company requires such property to
be held upon the statutory purpose trust, such property shall, subject
to the provisions of subsaction (2) of this section, ba heald upon the
trusts set out In the Scheduie to this Act and the trustes company shall
have the powers in respesct ther‘eof which are set out In the Schadule,

(2) The trusts set oput In the Scheduls of this Act may be
varied at the time of creation of the trusts.

L
198182, No.27
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4, Bond Not Required of :

8 Trustea Company - No bond, recognizance or other security
for the proper discharge of duties of a irustee company shall be
required to be given by or on behalf of the trustee company.

42. Shares and Steck - " Where a trust fund administered by a trustee
company consists wholly or partly of shares, stock or property In any
body or corporation, then; notwithstanding any law or contract to the
contrary, the company shal! be entitled to be registerad as the
proprietor of such shares, stock or pr‘operty and the Nabiilty of the
company in respect of such shareg, stock or property shall not exceed
the value of the other assets held by the company upon the same trusts
as the shares, stock or property are held at the tlme when actual
notice In wrltlng of the dmsunt of the liabllity |s received by the
company .

43. Insurance - (1) A trustee company  shall take out such
insurance against Its liabilities for any breach of trust, for such armount
of indemnity as is prescribed by reguiation.

(2) Notwithstanding subsection {1} of this section, a trustee
company shall not be obfiged to insure its Habliities as required théreby
iIF it transfers to, and malntalns In, & dLlablllty Reserve Fund
established by It under subsection (3) of this section such sum of
mongy as is prescribed by regulation. If a lesser amount than the sum
prescribed ts maintained in the Fund, the amount of the indemnity for

sum prescribed.

(3 A trustee company may estabilsh a Liabllity Reserve Fund,
which shall ba Lhe property of the tompany. The assets of the Fund *
shall be Kept apart and accounled for separately from the other assets
of the company and shall not form part of the general assets of the
company. Subject te the provisions of subsections (5) and (&) of this
section, the fund shall not be used by the company for any purpose
other than the discharge of any llability to a beneficiary of a trust
administerad by the company for any breach of trust, and such assets
shall not be avallable to the general creditors of the company or the
members of the company, nor shall any judgement be executed against
Lha assets of the Fund, except as provided in this section.

(4) The assels of the Liabillty Reserve Fund shall be avallable.
lo any beneflclary of a trust In respect of any llabllity of a trustee
company ito him for any breach of such trust and a judgement obtained,
or a forelgn judgement registered in the Cook Islands in respect of any
such liabllity may be executed against those assets.

(5) Where at any time the assets of the Liabllity‘ Reserve Fund
exceed the sum regquired by regulation to be maintalned In the Fund,
those assets which are surplus to such requirement may be transferred
out of the Fund so as to become part of the general assets of a trustee
company and may thereafter be used by the company for any lawful
purpose "and be avsilable to creditors and members of the company.
The Board may direct the company to transfer out of the Liablllty
Reserve Fund any such surplus assets but such direction shall require
a8 transfer out of the Fund only to the extent that such surplus exceeds
the aggregate of amounts which wera transferred to the Fund in
accordance with the regulations.

{6) A trustes company sha!l malntain a’ bank account at a bank
approved by the Board In writing into which tha amount standing te the
credit of the Llabllity Reserve Fund shall be pald: Provided that the
Board may authorise the Iinvestment of the whole or any part of the
amount standing to the credit of tHe Fund in such manner as It may
approve and the wvalue of such Investments shall, for the purpose of
determining whether the provislons of thls. section are being complied
with by the trustee company, be their market vaiue from time to time,
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(7) Any Income earned from investment of the Liabillly Reserve
Fund shall not accrue to the Fund but shall form part of the general
Income of the trustee company.

(8) For tha purpose of ascertaining the nett profits of a trustee
company In any accounting period the transfars to the credit of the
Llabllity Resarve Fund shall be deemed to be expendliture and transfers
of amounts from the Fund to the peneral assets of tha company shall be
deemed to be income.

(9) The Board, by notice In writing may raquire every trustee
company o satisfy lhe Board that lhe company has complied with the
regulations made under this section and, If any company fails so to
satisfy It, the Beoard shall direct that company te comply lorlthwith, If
whhin 60 days after any such direction has been given the company has
failed to comply with the regulations the BRoard may apply o tha Court
for an order appointing a recelver and manager of the company,

(10) A receiver and manager appoinled under subsection (9) of
this section shall cause the company to comply with the regulations
made under this section and shall retire upon having done so,

{11} If a trustee company Is persistently [n breach of regulatlons
made under this section or the recelvar and manager appointed under
subsection (9) of this section reports that there is no reasonable
prospect thal the company will be able to comply with the regulations,
the Court may order that the company be wound up.

44, Application of Other Acts to .

Trustes Companles - (1) The provisions of “subsection (2) of

section 249 of the International Companies Act 1981-B2 shall apply,
mutatis mutandis, to & trustee company, as if the trustee company wore
on  International company or & forelgn company, whare that trusies
company is acting for ar on behall of an International company or a
foreign company, to the extent of the trustea company's dealings on tha
International company or foreign company's behall provided that nolhing
In this sub-section shall affect the 1llability for income tax and other
taxes In respect of any of the income of a trustes company.

(2). The provisions of subsection (3) of sectlon 249 of the
International Companies Act 1381-82 shall apply, mutatls mutandis, to a
trustee company, as Iif the trustee company were an  International
cbmpany or s forelgn company and, for the purposes of interpreting
that subsection, the trustee company shall be deemed not to be a
domeslic company.

45. Secrecy -~ A trustee company and the officers, servants and
agents thereof, and every person appainted under section 29(2) of this
‘Act to examine the books and accounts of a trustee company shall not,
without leave of the Board, make any disclosure as lo the existence of
~any particular trust or estate nor the identity eof any executnr sottlor,
.appuointor, guardian, trustea or beneficlary of any patticular trust or
eslate except as is necessary for the purposes of administering such
trust or estate or Investing or recovaring or gettlhg In the assets
thereof or as authorised by this Act.

46. Regulations - The Queen's Representative may from time to time
by Order In Exacutive Council make such regulations as may be deemed
necessary or expedient for the purpose of giving full effect to the
provisions of this Act and for the dua adminfstration thereof.

47, Dealings by a Trustee Company with .

Itself or a Related Company * (1) For the purposes of this
sectlon a company shall be deemed to e related to another company IT
it would be deemed to be relatad ‘to that other company under saction 4
of the international Companies Act 1881-82.
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. .
(2) A trustee company shall not, by reason of its fiduciary

position, whether pursuant to this Act or otherwise, be in any way
precluded from =~

{a} making contracls;

(b) entering into transactions in the ordinary course of
business; or

(e} undertaking any Insurance, flnarncial or agency services,
including Investing and borrowing Tunds,

with itself or a related company.

{3: Subject to subsectlon\(d), a trusten company shall not be
accounlable to any estale or trust for any profit arising from contracls
or Lransacliohs with or services provided by, Itself or a related
company, '

(4) This section shall not be deemed io empower the trustee
compiny to do anything in addition to what it could otherwise do if the
contract, Lransaction or service had been with any person or company
olther than itself or a related company. '

SCHEDULE

STATUTORY PURPOSE TRUSTS

IF'or the purposes aof this Schedule: -

Ihe transfergr" means the persocn transferring the property to the
trustee or making the dlsposition thareef in-favour of the Lrustee;

"ifhe nominee" means such other person as may be nominated, from
time to time, by the transferor,

Where property is held upon the statutory purpose trusts -

(1) that property and any income or accretlons thereto shatl be
held upon trust to be applied for such purposes as the transferor of
nominee, from time o time, may direct;

{(2) the trustee may invest the trust property by lending the.
ssme to any government slatutory body of the Cook 18lands upon such
terms as to interasl and Lo date of repayment as It sees fit or by -
investing the same in any other investment for the time balng declared
by any Act or regulations made thereunder to be trustee investments or
by invesiing the same In accordance with the directions of the
transferor or the nominpee;

(3) the trust of the property, unless the transferor otherwlse
directs, shall cease and determine upon, and’ the property then
comprising the same shall be paid In accordance with, the direction of
the transferor or the nomines named by the transferor for that
purpose; and

(4) any directions glven by the transferor or the noniinee may
be given to take effect immediately or, at a future date or upoen a future
evenl and imay be made by or under a deed dellvered to the trustes or
by or under & will admitted to probate in the Cook lIslands or In
respect of which letiers of administration have been granted In the
Cook Islands. '
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