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Tom iVlarsters 

~ 
~~(y-.r Queen's Representative 

Order in Executive Council 

At A\,. anla. Rarotonga this 2013 

Present: 

His Excellency the Queen's Representative in Executive Council 

Pursuant to section section 332(3) (item 4) of the Seabed Minerals Act 2009, His 
Excdicncy the Queen'-s Reprcseillativ(:, <lGiing on the advice and ,·vith the consent of 
the Exe<:utiw Council, n.mkcs the following rcgulations-
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Regulations 

Title 
These regulat.ions ~lrt; thl! Seabed Minerals (Royalties) Regulations 2013. 

2 Commencement 
These regulations come into force on 1''' January 2014. 

3 Interpretation 
(1) r 11 these Regulations 
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Act means the Seabed Minerals Act 2009: 

Arm's length transaction means arm's length [r£U1~lCrion as defined ill 
section 3 of the rncome Tax Act 1997; 

Bcndit means one or more of the ti."dlowi~lg ~ 

(a) a reduction in HIe liability o1'a person to pay r~yaltjes; or 

(h) an entitlement lo a refnnd~ ur 

(c) a postponement ofa liabillty for the payment of royalties; or 

(d) any other aJvantagc: arising because of a delay in payment of 
royaltit.!s: 

Collector m..:-nns the Treasurer of the Revenue Management Division of the 
Mini:my of Financt:: and Economic lV[anagement; 

In1.:ome Tax Act nlt!3OS [he Income Tax Act 1997; 

Pemllty means penalty pilyabJe under section 313(5) of the Act or regLllation 
10: 

Royalties means royalties Imposed under these Regulations; 

Royalty avoidance scheme means a scheme if one of the main purposes of a 
person in entering into the scheme is the avoidance or reduction of any 
person's liability for royalties under these Regulations; and 

Scheme includt:s a course of action~ and an agreement. arrangement, promise. 
pian" proposal. or undertaking. whether express or implied, and whether or nm 
legally enforceable. 

(2) Unless the context othenvise requires, any term that is not defined in these 
Regulations but js de tined in the Act has the meaning assigned to it under the 
Act. 

4 Li41bility for royalties 
( J) A person EO whom section 3 13 of tht:: Act applies is liable tor a royally equal t() 

3% ofrhc e:o::port value of minemls recQvtTt·d under a mining licence. 

(2) The liability for royalties arises at the time minerals are recovered and must be 
accounted for to the Collector in accordance vdth regulation 8. 

5 Export value of minenlb 
(I) Tlw ~xport \"allJl;; of minerals rccovt:retl by a person is the frel:!-on-board 

(--rob") price receiveJ or rel:eh'abfe by the person for the minerals. 

(1) If n min<:ntl is exported on the basis of a cost-insurance-freight ("eif') price. 
the L'Xport ,'<tiuL' Dr lht.' mil1>:nd is [he cir prit:e reduced hy the cost of OC~illl 
r"n:.:i~hl alld in:illl"i.1l1c ... • so as W arrivl.! l.ll:.tn equinllcru fon price. 
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(3) The export value of minerals recovered by a person but lost or' destroyed 
befm..:: sale or other disposal is sllch amount as determined by the Colkctor. 

(4) If 1h(: Collector is :->atisfied that the price charged for minerals is nOl consistent 
'with the price' charged ih an arm's length transaction, the Collector can 
substitute the price charged in an arm's length transaction. 

(5) S~('tjon 56A or the Income Tax ACl applies, \·vllh lhe n.eces~ary cha'nges made. 
to a transaction tbat is nol all arm' s length transaction. 

6 Avoidance schemes 
(1) Despite anything tll these Reglll;;ltions, if the Collector is satisfied that

(a) a royalty avoidance scheme has been entered into or carried out~ 

(b) a person has obtained a benefit in connection with the royalty avoidance 
scheme; and 

(c) having regard to the substance of the royallY avoidance scheme. it \.vould 
be concluded that a person. or one of the persons. who entered into or 
carried out the scheme did so fOf the sole or dominant purpose of 
enabling the person referred to in paragraph (b) to obtain the benetit, 

the Collector may determine the royalty liability of the person who obtained 
the bendir as if the royalty avoidance scheme had not been entered into or 
carried out. 

(2) Ifa dt!tennination is made under sub-regulation (1) in relation to a person, the 
Collt.:c:tor mLlst no[i(y the per.:;on, in writing, orthe determination and make a 
uemand [or any atlditiuna! royalties payable as a result of the determiliation. 

(3) A demand under sub-regulation (2) must be made \vithin six years from the 
date that the royalty avoidance scheme was carried out or entered into. 

7 Returns 
(1) A person liable for royalties under section 313 of the Act and regulation 3 

must thrnish a return of royalties for each month stating the following -

(a) the export value of minerals in re~pect of which the person has received 
payment or consideration. or to which section 4(3) applies. during -the 
month; 

(b) the royalties payable thereon. 

{2) A return of royalties must be furnished by the twentieth day after the end of 
the month. 

(3) A rdurn of royalties must be in the form approved by the Collector. 

(4) A return of royalties mList be furnished in the following manner-

(a) by personal delivery or registered post to an oflice of the Revenue 
Management Division of the Ministry of Finance and Economic 
Managemellt~ or 

(b) \vith the approval of the Collector. by electronic tmnsmission subject to 
any specifications required by Collector. 
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8 Records 
(1) A person liable jor roy~dties must keep S>tlch accounts, documents. and Tec{)rd~. 

including exporl <iO<.:Lllllt.'lllatiol1, thaI enable the compul~lljon of the royi:l.lti~~s 
payable. 

(2) The aCCQunts~ document:=;. and records reqllircd to be kept under sub-regulation 
(1) must be retained li.lr Ilye YC<.Irs from lhe end of ih.; lliOnth in whkh Iht.' 
royalties arc payable. 

9 Payment of royalties 
(1) The royalties payable by a person for minerals ill respect of\vhich the person 

has received payment or consideration. or to which section 4(3) applies, during 
a month are due on the due date for furnishing the person's retum for the 
month. 

(2) The Ihbility for royalties arises by operation ('If St:'ctiOfl 3l3(2) of the Act ('.nd 
tbis regulation. and is not d~pendent on the Collector making an assessment of 
royalties dL!~. 

(3) Part Xl of the Income Ta'( Act, other than se~tions 18S and 190, applies with 
the necessary ch,:mges made to royalties and penalty. 

to Refund of overpaid royalties 
( 1 ) A person may apply to the Collector for a re fund of any royalties paid for a 

month that is in excess of th~ amount of royalties properly payable by the 
person for [hat month. 

(2) An application for a refund under sub-r~gularion (1) must be made to the 
Collector in the approved form \vithin three years after the date on which the 
royalties were overpaid. 

(3) If. in relation to an application under sub-regulation (l). the Collector is 
satisfied that royalties have been overpaid by a person for a month, the 
C?1!ector must refund the overpaid royalties to the person. 

II PeGalties 
(I) A person who rails to furnish a return of royalties by the due date is liable to a 

penalty equal to $] 0,000 for each month or part of a month the return is no! 
furnished. 

(2) Subject to sub-rc;gulation (3). a person \vho knowingly or recklessly tails to 
keep any accounts. documents or records as required under regulation 7 is 
liabk' for 1:1 penalty equal to 50% of the amount of royalties payable by the 
person for the month to \vbich the t~tilure n;lat~s. 

(3) If no royalties are payable by the person tor a month to which the failure 
referred to in sub-regulation (2) relates, the: penalty is $100,000. 

(4) A p<rson is liable for it penall), equal to 50% of the royalty shortfall if thut 
person c1ot::$ the- following-

4 

(<I) kno\\ingly or t·ecklessly makes J stalement (t) the Collector that is t~lb~ 
or l1lisk~iding in ~t mataial particular or omits from a. statement mnde to 
tht: Collt'ctl1T uny matter or thing without which the statement is falSI:: or 
miskading. ill a ma[erial particular: aocl 
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(b) the royalties liability of the person or of another person computed on the 
b[1sis or the statement is less than i: would havt: hcen if the ~tall;mcnt 
had not be-en b!SL" 01- misleading {the diC/(:n;nc(:; being. n.;:r~rrtd to a$ lht.: 
··royalty shortfall"l. 

(5) {fthe C01k:t:l0t- has applied r-.:gubtion 5 10 H pc:rsoll .. thL person i:>:. liable J(11" a 
penalty equal to double the amount of thl!" royalties: that \,\'olllc1 have been 
payable but for the application of regulation 5. 

(6) A person liable for a penalty under this regulation may apply in wrjting tll the 
Collector for ro;;:mission or the penaity payable and sllch application Illust 
include the reasons tor the remission. 

(7) The Collector may, upon application under sub-regulation (5), or on his or her 
own motion. remit, in ..... 'hole or in pan, an)' penal[y payable under this 
regulatlon by a pt!rson. 

(8) Sllbject to sub-regulation {7). the liability for p~nalty arises by op.;:ration of 
this regulation or s.::ction 313(5) of the Act and is not dependent on the 
Collet.:wf making an assessment of the penalty cltl~. 

~ /"/ 

d~'£Y;~L~ 
Clerk of the Executive Council 

Thes'>:: regulations are administered by the Office of the Seabed Commissioner. 

Thest.' regulations were made on the /p-r/" day o.f ~t!Ci2/r?h2013. 
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