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PARTI
PRELIMINARY

This Act may be cited as the Court of Appeal Act 1980.
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2. In this Act, unless the context otherwise requires— Ir;terpret-
alion

“ Appeal’” for the purpose of Part III of this Act, includes a
motion for a new trial or to set aside any decision;

“appellant” includes a person who has been convicted and desires
to appeal under this Act; and where the Attorney-General
1is, or is deemed to be, a party to any proceedings and desires
to appeal under this Act includes the Attorney-General;

“the Court” means the Court of Appeal; :

“decision” includes an order, judgment or decree;

“legal representative” means barrister, solicitor or such other
person as the court may permit to appear on behalf of any
person;

“President” means the President of the Court of Appeal
appointed by the Beretitenti under section 91 (3) of the
Constitution;

Registrar” means the Registrar of the Court of Appeal;

. “sentence’ includes any order of the Court made on conviction

with reference to the person convicted. and any dis-

qualification, penalty, punishment or recommendation made
or imposed by the Court, and **sentenced’ shall be construed
accordingly. :

PART II

COURT OF APPEAL

General
3. The Court shall have— jurisdicrion

(a) power and jurisdiction to hear and determine all appeals
which lie to the Court by virtue of the Constitution, this
Act or of any other law for the time being in force;

(b) all such powers and jurisdiction as are or may from time to
time be vested in the Court under or by virtue of the
Constitution, this Act or any other law for the time being
in force.

4. (1) The judges of the Court, other than the President, shall, Precedence
as between themselves, take precedence and have seniority as the Y
President shall from time to time determine.

(2) In the determination of such precedence and seniority due
regard shall be had to the date of appointment to, and the nature
of, any judicial office held, or formerty held, by the judges respec-
tively.
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(3) In default of a determination under subsection (1) of this
section judges or retired judges of any superior court in the
Commonwealth (including the High Court) shall take precedence
and seniority according to the respective dates of their first
appointment as puisne judges in any territory.

Number of 5. (1) For the purpose of hearing and determining appeals the

Judges Court shall be summoned in accordance with directions given by
the President and the Court shall be duly constituted if it consists
of not less than 3 judges, but provision may be made by rules of
court for the hearing and determining of specified classes of cases
by 2 judges of the Court.

(2) In all appeals and applications brought before the Court
the determination of any question shalt be according to the opin-
ion of the majority. If on the hearing of an appeal or application
the Court is equally divided the appeal or application as the case
may be shall be dismissed:

Provided that, if the President so directs, the appeal or applica-
tion shall, on the request of the appellant or applicant, made

within 30 days of the dismissal of the appeal or application or

allow, be re-argued and determined by 3 judges.

(3) A judge of the Court may sit as a judge upon the re-
hearing of an appeal or application pursuant to the provisions of
the proviso to the last preceding subsection notwithstanding that
he was a member of the Court which was equally divided.

Sessians 6. The Court shall sit at such places from time to time as the
President may determine. :

Registrar of 7. The Registrar of the High Court shall be Registrar of the
the Court Court.

Judges not o 8. Without prejudice to the provisions of subsection (3) of
sitonappeals section 5 of this Act, a judge of the Court shall not sit as a judge
own decisions OT1 the hearing of an appeal from any order, judgment or decision
made by himself or on the hearing of an appeal against a convic-
tion or sentence if he was the judge by or before whom the

appellant was convicted.

Appeals 9. With respect to appeals under enactments of, or in force in

under other .. . . L

enaciments  Kiribati other than this Act, the jurisdiction, powers and
authorities of the Court shall be subject to the provisions of such

enactments.
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PART IiI

APPEALS IN CIVIL CASES

10. (1) Subject to the provisions of the next succeeding sub- Appeals in
section, and to section 123 of the Constitution an appeal shall He il cases
-~ under this part of this Act in any cause or matter, not being a
criminal proceeding, to the Court—
(a) from any decision of the High Court sitting in first
instance, including any decision of a judge in chambers;
(b) on any ground of appeal which involves a question of law
"~ only, from any decision of the High Court in the exercise
of its appellate jurisdiction under any enactment which
does not prohibit a further appeal to the Court.

(2) No.appeal shall lie—

(a) from an order allowing an extension of time for appealing
from a decision;

(b) from an order of a judge giving unconditional leave to
defend an action;

(c) from the decision of the High Court or of any judge
thereof where it is provided by any enactment that such
decision is to be finali;

(d) from an order absolute for the dissolution or nullity of
marriage in favour of any party who, having had time and
opportunity to appeal from the decree nisi on which the
order was founded, has not appealed from that decree;

fe) without the leave of the Court or judge making the order,
from an order of the High Court of any judge thereof
made with the consent of the parties or as to costs only;

(f) without the leave of the judge or of the Court from any
interlocutory order or interlocutory judgment made or
given by a judge of the High Court, except in the following
cases, namely—

(i) where the liberty of the subject or the custody of
infants is concerned;

(ii) where an injunction or the appointment of a
receiver is granted or refused;

(ii1) in the case of a decree nisi in a matrimonial cause or
a judgment or order in an Admiralty action deter-
mining liability;

(iv) in such other cases as may be prescribed by rules of
Court.
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(3) An order refusing unconditional leave to defend an action
shall not be deemed to be an interlocutory order within the mean-
ing of this section.

11. For all the purposes of and incidental to the hearing and
determination of any appeal under this part of this Act and the
amendment, execution and enforcement of any order, judgment
or decision made thereon, the Court shall have all the power,
authority and jurisdiction of the High Court and such power and
authority as may be prescribed by rules of court.

12. The Court shall not grant a new trial or reverse any judg-
ment by reason of the ruling of a court that the stamp upon any
document is sufficient or that the document does not require a
stamp,

~—¥3—In-addition "'arrd"with‘out""p‘r‘E“j‘U‘di‘“c‘e““t‘ci""th'e I'Igflt()l' appeal"’" e

conferred by this part of this Act but subject to the provisions of
section 123 of the Constitution a judge of the High Court may
reserve for consideration by the Court, on a case to be stated by
him, any question of law which may arise on the trial of any cause
or matter, and may give any judgment or decision, subject to the
opinion of the Court, and the Court shall have power to hear and
determine every such question.

14. Subject to the provisions of the next succeeding section,
the Court shall not entertain any appeal made under the provi-
sions of this part of this Act unless the appellant has fulfilled all
the conditions of appeal as prescribed by rules of court.

15. Notwithstanding anything hereinbefore contained but sub-
ject to the provisions of section 123 of the Constitution, the Court
may entertain an appeal made under the provisions of this part of
this Act on any terms which it thinks just.

16. (1) 'The decision of the Court in any proceedings under
this Part of this Act or any judge taking part in the determination
of the proceedings may be delivered by or in the presence of a
court constituted differently from that which heard the proceed-
ings, and may, at the discretion of the presiding judge, be deli-
vered by a judge who was not present at the hearing of the pro-
ceedings, or by the Registrar, in the presence of the Court as for
the time being constituted.

(2) It shall be lawful for any decision to be delivered by the
effect thereof being pronounced in such terms as the Court or
judge shall think appropriate provided that the full terms of the
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. decision shall have been reduced to writing and that a copy

thereof is made available to the parties.

17. (1) If, in the course of any proceedings under this Part of
this Act, or in the case of a reserved judgment in any such
proceedings at any time before delivery thereof, any judge taking
part or having taken part in the hearing of the proceedings dies,
or is unable through illness or any other cause to attend, or con-
tinue to attend, the proceedings or otherwise exercise his func-
tions as a judge of appeal in relation thereto, the proceedings
shall if the parties consent, continue before, and, without pre-

~judice to the provisions of the last preceding section, the judg-

ment or reserved judgment, as the case may be, shall be given by
the remaining judges of the Court, not being less than 2, and the

Continuation
of civil appeat
notwithstanding
absence of a
judge

Court as so remaining constituted shall, for the purposes.of the . ... ... .

proceedings, be deemed to be duly constituted notwithstanding
the death, absence or inability to act of such judge as aforesaid.

(2) Where, in any such case as is referred to in the preceding
subsection, proceedings continue to be heard before the remain-
ing judges the proceedings shall be decided in accordance with
the opinion of the majority of the remaining judges, and, subject
to the provisions of the proviso to subsection (2) of section 5 of
this Act, if there is no such majority the decision appealed against
shall stand.

(3) If the parties do not consent that the proceedings should
continue or that judgment should be given in accordance with the
provisions of subsection (1) of this section, the appeal shall be
re-heard.

18. The powers of the Court under this Part of this Act—

(a) to give leave to appeal;

(b) to extend the time within which a notice of appeal or an
application for leave to appeal may be given or within
which any other matter or thing may be done;

{c) to give leave to amend a notice of appeal or respondent’s
notice;

(d} to give directions as to service;

{e) to admit a person to appeal in forma pauperis;

(f) to stay execution or make any interim order to prevent
prejudice to the claims of any party pending an appeai;

(g) generally, to hear any application, make any order or give

any direction incidental to an appeal or intended appeal,
not involving the decision of the appeal;

Powers of a
single judge
of appeal
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may be exercised by any judge of the Court in the same manner
as they may be exercised by the Court and subject to the same
provisions; but, if the judge refuses an application to exercise any
such power, the applicant or party aggrieved shall be entitled to
have the matter determined by the Court as duly constituted for
the hearing and determining of appeals under this Act,

PART IV
APPEALS IN CRIMINAL CASES

Right of i9. A person convicted on a trial held before the High Court
appeal i may appeal under this part of this Act to the Court—

criminal cases
(a) - against his conviction on any ground of appeal which

involves a question of law alone;

(b) with the leave of the Court or upon the Certificate of the
judge who tried him that it is a fit case for appeal against
his conviction on any ground of appeal which involves a
question of fact alone or a question of mixed law and fact
or any other ground which appears to the Court to be a
sufficient ground of appeal; and

(c) with the leave of the Court against the sentence passed on
his-conviction unless the sentence is one fixed by law.

Referrals by 20, (1) Where the High Court has acquitted a person or

&tormey- confirmed the acquittal of a person by a magistrates’ court
(whether in respect of the whole or part of any charge) the
Attorney-General may, if he desires the opinion of the Courton a
point of faw which has arisen in the case, refer that point to the
Court and the Court shall, in accordance with this section, con-
sider the point and give their opinion on it.

(2) For the purpose of their consideration of a point referred
to them under this section the Court shall hear argument—
(a) by, or by a legal representative on behalf of, the
Arttorney-General; and
(b) by, or by a legal representative on behalf of, the acquitted
person if he wishes to present any argument to the Court.

(3) A reference under this section shall not affect the trial or
appeal in relation to which the reference is made or any acquittal
in that trial or appeal.
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21. (1) Any party to an appeal from a magistrates’ court to
the High Court may appeal, under this Part of this Act, against
the decision of the High Court in such appellate jurisdiction to
the Court on any ground of appeal which involves a question of
law ouly (not including severity of sentence):

Provided that subject to section 20 of this Act no appeal shall
lie against the confirmation by the High Court of a verdict of
acquittal by a magistrates’ court.

(2) For the purposes of this section, a decision of the High
Court in the exercise of its revisional jurisdiction or on a case
stated, under the provisions of the Criminal Procedure Code,
shail be deemed to be a decision of the High Court in such appel-
late jurisdiction as aforesaid.

(3) On any appeal brought under the provisions. of this section
the Court may, if it thinks that the decision of the magistrates’
_court or of the High Court should be set aside or varied on the

Appeals from
High Courtin
its appellate,
etc, jurisdic-
tion in crimi-
nal cases

ground of a wrong decision on any question of law, make any
order which the magistrates’ court or the High Court could have
made, or may remit the case, together with its judgment or order
thereon, to the magistrates’ court or to the High Court for deter-
mination, whether or not by way of trial de novo or re-hearing,
with such directions as the Court may think necessary:

Provided that, in the case of an appeal against conviction, if the
Court dismisses the appeal and confirms the conviction appealed
against, it shall not (save as provided in the next succeeding sub-
section) increase, reduce or alter the nature of the sentence
imposed in respect of that conviction, whether by the magistrates’
court or by the High Court, unless the Court thinks that such
sentence was an unlawful one or was passed in consequence of an
error of law, in which case it may impose such sentence in sub-
stitution therefor as it thinks proper.

(4) If it appears to the Court that a party to an appeal brought
under this section, though not properly convicted on some
charge. has been properiy convicted on some other charge, the
Court may, in respect of the charge on which it considers that the
appellant has been properly convicted. either affirm the sentence
passed by the magistrates’ court or by the High Court or pass such
other sentence (whether more or less severe) in substitution
therefor as it thinks proper.

(5) Where a party to an appeal brought under the provisions
of this section has been convicted of an offence and the magis-
trates’ court or the High Court could lawfully have found him
guilty of some other offence, and on the finding of the magis-
trates’ court or of the High Court it appears to the Court that the
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court must have been satisfied of facts which proved him guilty of
that other offence, the Court may, instead of allowing or dismis-
sing the appeal, substitute for the conviction entered by the
magistrates’ court or by the High Court a conviction of guilty of
that other offence, and pass such sentence (whether more or less
severe), in substitution for the sentence passed by the magis-
trates’ court or by the High Court as may be warranted in law for
that other offence. :

(6) On any appeal brought under the provisions of this section,
the Court may, notwithstanding that it may be of the opinion that
the point raised in the appeal might be decided in favour of the
appellant, dismiss the appeal if it considers that no substantial
miscarriage of justice has in fact occurred.

(7) Without prejudice to the application of sections 32 and 34
of this Act, in any case where an appeal under the provision of
this section is pending a judge of the High Court may in his
discretion gram bail to any convicted person who is a party to

{8) The provisions of sections 24, 25, 29, 31, 32, 33, 34, 35
and 37 of this Act shall apply muutatis mutandis to appeals brought
under the provisions of this section.

Determination  22. (1) The Court on any such appeal against conviction shall
gﬁcﬁfgﬁ;] ™ _jallow the appeal if it thinks that the verdict should be set aside on
cases the ground that it is unreasonable or cannot be supported having
regard to the evidence or that the judgment of the court before
whom the appellant was convicted should be set aside on the
ground of a wrong decision of any question of law or that on any
ground there was a miscarriage of justice, and in any other case

shall dismiss the appeal:

Provided that the Court may, notwithstanding that it is of the
opinion that the point raised in the appeal might be decided in
favour of the appellant, dismiss the appeal if it considers that no
substantial miscarriage of justice has occurred.

(2) Subject to the special provisions of this Act, the Court
shall, if 1t allows an appeal against conviction, either quash the
conviction and direct a judgment and verdict of acquittal to be
entered, or if the interests of justice so require, order a new trial.

{(3) On an appeal against sentence, the Court shall, if it thinks
that a different sentence should have been passed, quash the
sentence passed at the trial, and pass such other sentence war-
ranted by law by the verdict (whether more or less severe) in
substitution therefor as it thinks ought to have been passed, or
may dismiss the appeal or make such other order as it thinks just.
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23, (1) If it appears to the Court that an appellant, though not gg‘zf[fsmoi o
properly convicted on some count or part of the information has cai cases P
been properly convicted on some other count or part of the
information, the Court may either affirm the sentence passed on
the appeilant at the trial or pass sentence in substitution theretor
as it thinks proper and as may be warranted in law by the verdict
on the count or part of the information on which the Court con-

siders that the appellant has been properly convicted.

(2) Where the appellant has been convicted of an offence and
the judge could on the information have found him guilty of some
other offence. and on the findings of the judge it appears to the
Court that the judge must have been satisfied of facts which
proved him guilty of that other offence, the Court may, instead of
allowing or dismissing the appeal, substitute for the verdict found
by such judge a verdict of guilty of that other offence, and pass
i osuch-sentence in-substitution for the sentence-passed-at-the trialas- - -
may be warranted in law for that other offence, not being a sen-
tence of greater severity.

(3) If on any appeal it appears to the Court that although the
appellant was guilty of the act or omission charged against him,
he was Insane at the time the act was done or the omission made
“ so as not to be responsible according to law for his actions, the

Court may quash the sentence passed at the trial and order the

appellant to be kept in custody in such place and in such manner
! as the Court shall direct until the Government orders otherwise;
‘ and the Government may thereupon and from time to time give
J such order for the safe custody of the appellant during pleasure
and in such place and in such manner as to the Government may
seem fit.

24, (1) The operation of any order made on conviction by the Sugper;siwﬂ of
judge before whom the conviction takes place for the payment of Pastoration or
compensation or of any of the expenses of the prosecution or for ggg}mggéaﬁim
the restoration of any property to any persoun, and the operation o e,‘fpmscs,
of the provisions of any law re-vesting in case of any such convic- ete
tion in the original owner or his personali representative the prop-
erty in stolen goods, shall (unless the judge before whom the
conviction takes place directs to the contrary in any case in which
in his opinion the title to the property is not in dispute) be sus-
pended—

(@) in any case until the expiration of 30 days after the date of

the conviction; and

(b) in cases where notice of appeal or leave to appeal is given
within 30 days after the date of conviction, until the
determination of the appeal;
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and in cases where the operation of any such order or provisions
is suspended until the determination of the appeal, the order or
provisions shall not take effect as to the property in question if
the conviction ts quashed on appeal.

(2) The Court may by order annul or vary an order made in
the trial for the payment of compensation or of any of the
expenses of the prosecution or for the restitution of any property
to any person, although the conviction is not quashed and the
order, if annulied, shall not take effect and, if varied, shall take
effect as so varied.

25, (1) Where a person convicted desires to appeal under this
part of this Act to the Court, or to obtain leave of the Court to
appeal, he shall give notice of appeal or notice of his application
for leave to appeal in such manner as may be directed by rules of
Court within 30 days of the date of conviction. Except in the case

which notice of appeal or notice of an application for leave to
appeal may be given, may be extended at any time by the Court.

(2) In the case of a conviction involving sentence of death or

corporal punishment—

{a) the sentence shall not in any case be executed until after
the expiration of the time within which notice of appeal or
of an application for leave to appeal may be given under
this section; and

(b) if notice is so given, the sentence shall not be executed
until after the determination of the appeal or, in cases
where an application for leave to appeal is finally refused,
of the application:

Provided that if a person sentenced to corporal punishmiéent
signs a statement that he does not intend to appeal against his
conviction or sentence, his right to appeal shall be deemed to
have been abandoned and shall, notwithstanding the provisions
of any other written law, thereupon cease, and the sentence may
be carried out forthwith.

26. The judge before whom a person is convicted, shall in the
case of an appeal under this part of this Act against the conviction
or against the sentence, or in the case of an application for leave
to appeal under this part of this Act, furnish to the Registrar, in
accordance with rules of court, his notes of the trial; and shall also
furnish to the Regisirar in accordance with rules of court a report
giving his opinion upon the case or upon any point arising in the
case.
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27,

In the exercise of its jurisdiction under this part of this Act

the Court may, if it thinks it necessary or expedient in the inter-
ests of justice—

(a)

(b)

(c)

(d)

{e)

order the production of any document, exhibit or other
thing connected with the proceedings, the production of
which appears to it necessary for the determination of the
case; and ’

order any witnesses who would have been compellable
witnesses at the trial to attend and be examined before the
Court, whether they were or were not called at the trial, or
order the examination of any such witnesses to be con-
ducted in manner provided by rules of court, or in the
absence of rules of court making provisions in that behalf,
as it may direct, before any judge of the Court or before

Supplemental
powers of
the Court

any officer of the Court or magistrate or other person .

appointed by the Court for the purpose, and allow the

the Court; and

receive the evidence, if tendered, of any witness (including
the appeilant) who is a competent but not compellable
witness, and, if the appellant makes an application for the
purpose, of the husband or wife of the appellant, in cases
where the evidence of the husband or wife could not have
been given at the trial except on such application; and

where any question arising in the appeal involves pro-
longed examination of documents or accounts, or any sci-
entific or local investigation, which cannot in the opinion
of the Court conveniently be conducted before the Court.
order the reference of the question in manner provided by
rules of court for inquiry and report to a speciali commis-
sioner appointed by the Court. and act upon the report of
any such commissioner as far as it thinks fit to adopt it; and
appoint any person with special expert knowledge to act as
assessor to the Court in any case where it appears to the
Court that such special knowledge is required for the
proper determination of the case,

and exercise in relation to the proceedings of the Court any other
powers which may for the time being be exercised by the Court in
civil matters and issue any warrants necessary for enforcing the
orders or sentences of the Court:

Provided that in no case shall any sentence be increased by
reason of or in consideration of any evidence that was not given at
the trial.

admission of any depositions_so taken as evidence before .. ... ...
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28. For the purposes of this Act, the Attorney-General shall
be deemed to be a party to any criminal cause or matter in which
the proceedings were instituted and carried on by a public pro-
secutor.

29. The Court may at any time assign legal assistance to an
acquitted person in any referral by the Attorney-General under
section 20 of this Act or an appellant in any appeal or proceed-
ings preliminary or incidental to an appeal in which, in the opin-
ion of the Court, it appears desirable in the interests of justice
that the acquitted person or appellant should have legal aid, and
that he has not sufficient means to enable him to obtain that aid.

30. (1) An appellant, notwithstanding that he is in custody,
shall be entitled to be present. if he desires it and is not prevented
by sickness or other cause, on the hearing of his appeal, except
where the appeal is on some ground involving a guestion of law
alone, but, in that case and on any proceedings preliminary or

-incidental to.an-appeal-shall-not-be- entitled to-be-present;except

where rules of court provide that he shall have the right to.be
present or where the Court gives him leave to be present.

(2) The power of the Court to pass any sentence under this
Act may be exercised notwithstanding that the appellant is for
any reason not present.

31. (1) On the hearing and determination of an appeal under
this part of this Act no costs shall be allowed to either side.

(2) The expenses of legal assistance assigned to an acquitted
person or an appellant under this part of this Act and the
expenses of any witness attending on the order of the Court or
examined in any proceedings incidental to the appeal, or the
referral by the Attorney-General under section 20 of this Act,
and of the appearance of an appellant when in custody on the
hearing of his appeal or on any proceedings preliminary or inci-
dental to the appeal, and all expenses of and incidental to any
examination of witnesses conducted by any person appointed by
the Court for the purpose, or any reference of a guestion to a
special commissioner appointed by the Court. shall be defrayed
out ot the Consolidated Fund up to an amount allowed by the
Court but subject to any provision as to rates and scales of pay-
ment made by rules of court,

32. (1) An appellant who is not admitted to bail shall pending
the determination of his appeal be treated in iike manner as 2
prisoner awaiting trial.
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(2) The Court may, if it sees fit, on the application of an appel-
lant, admit the appellant to bail pending the determination of his
appeal. '

{3) When an appellant under this part of this Act is admitted
to bail under this Act the time during which he is at large after
being so admitted shall be disregarded in computing the term of
any sentence to which he is for the time being subject.

(4) Subject as hereinafter provided. 6 weeks of the time during
which any appellant, when in custody, is treated as a prisoner
awaiting trial in pursuance of the provisions of subsection (1} of
this section. or the whole of that time iIf it is less than 6 weeks,
shall be disregarded in computing the term of any such sentence
as aforesaid:

Provided that—

(a) the foregoing provisions of this subsection shal! not apply

where leave to appeal is granted under this part of this Act

. or.where.any.such certificate as is mentioned in paragraph ...

(k) of section 19 of this Act has been given for the purpose
of the appeal; and

(b) in any other case, the Court may direct that no part of the
said time, or such part thereof as the Court thinks fit
(whether shorter or longer than 6 weeks) shall be disre-
garded as aforesaid.

(5) Subject to the foregoing provisions of this section, the term
of any sentence passed by the Court under this part of this Actin
substitution for a sentence passed on the appellant in the proceed-
ings from which the appeal is brought shall, unless the court
otherwise directs. begin to run from the time when 1t would have
begun to run if passed in those proceedings. and references in this
section to any sentence to which an appellant is for the time being
subject shall be construed accordingly.

33. (1) The Registrar shall take all necessary steps for obtain- g:;ll:?rgrf
ing a hearing under this part of this Act of any appeals or applica- with respeet
tions, notice of which is given to him under this Act, and shall to noticc of
obtain and lay before the Court in proper form all documents, appeal. cte
exhibits and other things relating to the proceedings in the court
before which the appellant or appiicant was tried which appear
necessary for the proper determination of the appeal or applica-
tion.

(2) If it appears to the Registrar that any notice of an appeal
against a conviction. purporting to be on a ground of appeal
which involves a guestion of law alone, does not show any sub-
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stantial ground of appeal, the Registrar may refer the appeal to
the Court for summary determination, and where the case is so
referred, the Court may, if they consider that the appeal is frivol-
ous or vexatious, and can be determined without adjourning the
same for a full hearing, dismiss the appeal summarily, without
calling on any person to attend the hearing or to appear for the
Republic thereon.

(3) Any documents, exhibits or other things connected with
the proceedings on the trial of any person before the High Court
who, if convicted, is entitled or may be entitled to appeal under
this part of this Act, shall be kept in the custody of the court of
trial 1n accordance with rules of court made for the purpose for -
such time as may be provided by the rules, and subject to such
power as may be given by the rules, for the conditionai release of
any such documents, exhibits or things from that custody.

{4) The Registrar shall furnish the necessary forms and
instructions in relation to notices of appeal or notices of applica-
tion under this pari of this Act to any person who demands the
same, and to officers of courts, the Superintendent of Prisons and

- such other officers or persons as he thinks fit and the Superinten-

Powers which
may be exer-
cised by a
judge of the
Court

dent of Prisons shall cause these forms and instructions to be
placed at the disposal of prisoners desiring to appeal or to make
any application under this part of this Act and shall cause any
such notice given by a prisoner in his custody to be forwarded on
behalf of the prisoner to the Registrar.

{5) The Registrar shall report to the Court or some judge
thereof any case in which it appears to him that although no
application has been made for the purpose, legal assistance ought
to be assigned to an appellant under the powers given to the
Court by this Act.

34. The powers of the Court under this part of this Act to give
feave to appeal, to extend the time within which notice of appeal
or of an application for leave to appeal may be given, to assign
legal aid to an appellant, to allow the appellant to be present at
any proceedings in cases where he is not entitled to be present
without leave, and to admit an appetlant to bail, may be exercised
by any judge of the Court in the same manner as they may be
exercised by the Court and subject to the same provisions; but, if
the judge refuses an application on the part of the appellant to
exercise any such power in his favour, the appeilant shall be
entitled to have the application determined by the Court as duly
constituted for the hearing and determining of appeals under this
Act.
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35. (1) In an appeal under this part of this Act the Court shall
ordinarily give only one judgment, which may be given by the
senior member of the Court present at the hearing of the appeal
or by such other judge present at the hearing of the appeal as he
may direct:

Provided that—

{a} if any judge dissents from the judgment of the court it shall

not be obligatory on him to sign the same; and

{b) separate judgments shali be given if the Court is of the

opinion that it is convenient that thers should be separate
judgments.

(2} The judgment of the Court or of any judge present at the
hearing of the appeal shall be delivered in open Court either at
the hearing of the appeal or at any subsequent time of which
notice shall be given by the Registrar to the parties to the appeal.

Judgment in
criminal
appeals

- {3)-The judgment of the Court.or of any judge present at the

hearing of the appeal may be read in open court by any judge,
whether present at the hearing of that appeal or not, or by the
Registrar. _

36. In addition and without prejudice to the right of appeal
conferred by this part of this Act, but subject to the provisions of
section 123 of the Constitution, a judge of the High Court, at the
conclusion of the hearing by him of any appeal or case stated
from a magistrates’ court in any criminal cause or matter, may
reserve, on a case stated by him, any question of law which seems
to him to be of general public importance and which may have
arisen during such hearing, for consideration by the Court, and
shall give his judgment subject to the opinion of the Court on
such point of law. The Court shall have power after hearing the
appellant or his legal representative, if he appears. and the
respondent or his legal representative, if he appears, to determine
every such question, and shall notify the High Court of its deci-
sion, and the judge shall make such order, conformable with the
decision of the Court as may be necessary:

Provided that in the event of such judge dying or departing
trom Kiribati or being otherwisc incapacitated from acting,
another judge may make such order.

37. Nothing in this Act shall affect the prerogative of mercy,
but the Beretitenti in considering the exercise of such prerogative
with reference to the conviction of a person by or in the High
Court or to the sentence (other than sentence of death) passed on
a person so convicted, whether or not the person convicted has
petitioned in that behalf, may at any time if he desires the assis-

Power to
reserve gues-
ton of law
for the deci-
sion of the
Court

Prerogative
of mercy
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tance of the Court on any point arising in the case, refer that point
to the Court for their opinion thereon, and the Court shall con-
sider the point so referred and furnish the Beretitenti with their
opinion thereon accordingly.

PART Vv
RULES

38. (1) The Rules Committee established under the provi-
sions of section 97 of the Constitution may make rules of court
for carrying this Act into effect and for regulating generally the
practice and procedure under this Act.

(2} The power to make rules conferred by this section shall
include power to adopt, or make rules in the terms of, any of the

Rules of Her Majesty’s Court of Criminal Appeal in England as .

- made-from-time- to tima "~ with or without modifications,

-
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