¥

f.
bt 3

e .

-

gt

4L

VL NI T ST

s

.-.;"

_—

¥

4 S 3-1994-9,

e TONGA DEFENCE SERVICES ACT 1992
(Section 95)

R
TONGA DEFENCE SERVICES SUMMARY JURISDICTION RULES
1994 '
In exercise of the powers conferred by section 95 of the Tongs Defence
Services Act 1992, His Majesty hereby makes the following rules:

1. These Rules may be cited as the Tonga Defence Services Summary
Jurisdiction Rules 1994,

2, (1) In these Rules "the Act" means the Tonga Defence Services Act
1992,

(2) Unless the conmrary intention appears, expressions in-these Rules
have the same meaning as if these Rules formed part of the Act

3. A charge report prepared pursuant to section 78 of the Act shall be in
the form set out in Form 1 of Schedule 1 to these Rules.

4. (1) Subject to sub-rule (5), 2 commanding officer who investigates a
charge shall: T

(2) read and explain the charge to the accused; and
(b) (i) hear the evidence himself in accordance with rule 5; or

(i) cause the evidence to be reduced to writing, in accordance
with rule 7, and consider it

(2) Nowwithstanding that a commanding officer has heard all or part of
he evidence, he may cause the evidence 1o be reduced to writing.

(3) After the evidence has been reduced to writing and he has considered
it, a commanding officer may hear evidence in accordance with rule 5.

(4) Before a commanding officer refers the charge 1o a Defence Services
Judge for trial pursuant to section 79 of the Act, he shall cause the evidence
to be reduced to writing in the form of 2 summary of evidence taken in
accordance with rule 6.

(5) Where the evidence taken in accordance with sub-rule (1) discloses
an offence other than the offence which is the subject of the investigation,
a new charge alleging that offence may be preferred against the accused in
addition to, or in substinition for, the original charge and the investigations
of the original charge may be treated, for the purpose of these Rules, as the
investigation of the added or substituted charge.

Provided that where a new charge is added or substituted that the accused
be given time to consider the new charge before the commanding officer
proceeds with the investigations under these Rules.

5. When a commanding officer who investigates a charge hears the evidence:

(a) cach proseculion witness shall give his evidence orally in the
presence of the accused, or the commanding officer may, unless



the Jccused requires that the evidence be given orally, rcad to
the accused a wrillen stalement made by a witness;
(b) the accused shall be allowed to cToss-examine any prosecution
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(c) after the evidence a.gainsl the accused has been given, the
. commanding offficer shall say to the accused:

* ."Do you wish to say anything. You are not obiiged to do
$0, but, if you wish, you may give evidence on oath, or you
may make a statement without being sworn. Any evidence
you give or statement you make will be taken down in

"~ writing and may be given in evidence".

(d) the accused may, on his behalf, give evidence on oath or may
make & statement without being swomn;

(e) the accused may call witnesses in his defence;

() witnesses for the defence shall give their evidence in the
presence of the accused;

(8) unless the commanding officer otherwise directs or the accused
otherwise requests, evidence shall not be given on oath or
solemn affirmation;

(h) if evidence is 10 be given on oath or solemn affirmation, the
commanding officer shall, subject to the accused's right to make
an unswom staicment, require cach winess and any interpreter
lo take the oath or make a solemn affirmation in accerdance
with rule 12, before he gives his evidence.

6. A summary of evidence shall be in the form set out in Form 2 of Schedule
! to these Rules, and shall be taken in the presence of the accused by the
commanding officer or by another officer on the direction of the commanding
officer.

7. (1) The taking of the summary of evidence shall be in the manner set
out in this rule,
(2) Each prosecution witness shall -give his evidence orally and the
accused shall be allowed 1o cross-examine any prosecution wilness,
{3) If the officer taking the summary certifies in writing that;
(a) a prosecution witness cannot be compelled to atend; or
(b) owing to the exigencies of the service or for some other

sufficient reason the attendance of a prosecution wilness cannot
readily be procured,

the written statement of the.evidence, purporting (o be signed by the witness,
may be read to the accused and included in the summary of evidence.

(4) M a witness who has made a writien statement of ¢vidence can be
compelled 10 attend, the accused may request that the witness atiend for the
purpose of being cross-examined on his statement,
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v (5) After all the evidence against the accused has been given, the
commanding officer shall say to the accused: .

"Do you wish to say an}u'ﬂhg You are not obliged to do so,
2T but, if you wlsh, you may. give” evldence on oath, or you may
: make a statément without being sworn. Any evidence you glve

or statement you make will be taken down in writing and may

be given In evidence."

{6) Any evidence given or statement made by the accused shall be taken
down in writing, read over to the accused and comrected where necessary,
The accused shall be then asked to sign it. I he refuses to sign, that fact
shail be noted on the document and signed by the officer taking the summary.

(7) The accused may call wimesses in his defer_tce. Any witness called
by the accused shall give his evidence orally.

(8) If the officer taking the summary certifies in writing that:

(2) 2 person called as a witness for the defence cannot be compeiled
to atiend; or “

(b) owing to the exigencies of the service or for some “other
sufficient reason the attendance of any defence witmess carmot
readily be procured,

a wrilten: statement of the evidence, purporting to be signed by the witness,
may be read to the accused and included in the summary of evidence.

(9 Neither the accused nor the witesses for the defence shall be
subjected 1o cross—examination.

(10) The evidence of each prosecution or defence witness (other than the
accused} who gives evidence orally shall be taken down in wriling, read over
to the witness aned corrected where necessary. The wimess shall be then
asked 1o sign it :

{11) The record of the evidence may be in narrative form, except that
any question put to a wilness in cross—examination by the accused, and the
answer given by the witness shall be recorded verbatim if the accused so
requests,

(12) The evidence is o be given on oath or affirmation and, subject to
the right of the accused to make an unswom statement, the officer taking
the summary shall require each witness to take the cath or make a solemn
affirmation in accordance with Rule 12, before he gives his evidence;

(13) Where in the opinion of the officer taking the summary, a child
of tender years called as a2 witness does not understand the nature of an oath,
the evidence of the child may be received though not given upon oath, if,
in the opinion of the officer 1aking the summary, the child understands the
duty of speaking the truth and is possessed of sufficient intelligence to justify
the reception of any evidence the child might give.
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»ds (14) At the conclusion of the evidence, the officer taking the summary
* shall certify in writing on the last page of the summary of evidence that he

I:gs oomphed with the prows:on.s of this rule,
[
8. ;;; Where the ev1denoe in relanon 102 charge has been reduced o writing

in accordance with rule 7, before a commanding officer deals summarily with
Lhe chargc. ‘
(a) any proseculion witmess who has not given his evidence orally
shall do so if the accused requests; and

(b} the commanding officer shall give the accused a further
opportunity to give evidence on oath or 1o make a stalement
without being swom and to call witnesses in his defence.

9. Where, pursuant to section 79 of the Act, a commanding officer refers
a charge to a Defence Services Judge for trial, the commanding officer shall
cause to be delivered 1o the Defence Services Judge a copy of the charge
on which the accused is held and of any other charge or charges upon which
the commanding officer considers that the accused should be tried.

10. Where pursuant to section 79 of the Act, a commanding officer refers
a charge 10 2 Defence Services Judge for trial, the commanding officer shall
cause 10 be delivered to the prosecutor and defender appoinied pursuamt to
section 82 of the Act by the Board: ,
(a) a copy of the charge on which the accused is held and any
other charge or charges upon which the commanding officer
considers that the accused should be tried;

(b) the summary of evidence; and
{c) a statement of the character and service record of the accused.

11. (1) A witness who is subject to military law may be ordered by the
commanding officer to atiend at the taking of a summary of evidence.

(2) A wimess who is not subject to military law may be summoned
to attend the taking of a summary of evidence by an order under the hand
of the commanding officer of the sccused.

{3) The summons reffered to in sub—rule {2} shall be in the form set
out in Form 3 of Schedule 1 to these Rules, and shall be served on the witness
by:

{2) delivering it to him personally; or

{(b) by leaving it for him with some person apparently above the
age of 16 years at the normal place of living of the witness.

12, (1} Subject to this rule, where under these Rules a person is required
to’ take an oath, the oath shall be administered in the appropriate form and
in the manner set out in Schedule 2 to these Rules.

(2) The.opening words of the oath may be varied to such words and
the oath may be administered in such manner as the person laking the oath
declares -10 be binding on his conscience in accordance with his religious

beliefs.

LY
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(3) Where instead of taking an oath, a person is permitted to make a
solemn affirmation, the affirmation shall be in the form sct out in Schedule
2 10 these Rules. .

. W .
: o 13, An accused who has been sentenced by a commanding officer and who
6 r wishes 1o petition the Board for review of his conviction and punishment,
Y pursuant to scction 86 of the Act, shall present to the Board a petition in
i the form set oul in Schedule 3 to these Rules.
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% SCHEDVULE 1 ]

{Form I} o
CHARGE REPORT

1. DATE AND TIME THE CHARGE WAS PREPARED.
Date: SURRUURINY AU | L' S

.7‘ Time: e siseean,. BTS

2. PARTICULARS QF THE ACCUSED.
Unit & Sub-Unit or Ship: ettt st venee

3. PARTICULARS OF THE CHARGE.
(here staie: the section and stalement of offence, detail of the offence

including the location and period the offence was alleged to have been
occasioned)

4. NAME OF DISPOSAL OFFICER: ... sssssessssinns
SIGNATURE OF DISPOSAL OFFICER : ..o

L) N



5. THE DECISION OR OTHER DISPOSAL: oM
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6. DATE OF DISPOSAL: ... T Joon

(Form 2)
FORMS FOR COMMANDING OFFICERS

SUMMARY OF EVIDENCE
(Rule 6)

Summary of evidence QBAINS ..o,
(number, rank, name, unil or other description.)

Taken by (officer taking the summary)
e, (rank, name, unit) on the direction of the commanding
officer of the accused.

................................ {number, rank, name, unit or other description), having
been duly sworn (a) states - (cross-examined by the accused)

Question 1 (b)
Answer 1

or

(The accused declines 1o cross-examine this witness)
(Signature and rank (if any) of witness)

or
wewseemnn{IUMber, rank, name, unit or other description)

A written statement of the wilniess’s evidence purporting 1o be signed by him
has been read 10 the accused as is included in this summary at page.............
Having regard 10 '

(insert grounds for non attendance of witness - sce Rule 7 {3) (b)) the
atiendance of this witness cannot in my opinion readily be procurcd,




The accused docs not request the “attendince ‘of this witness for CTOSS-
examination; or A

;,.;1_ The accused requests the aticndance of this witness for the purpose of being

]
;}‘ = Cross-cxsmincd buy the witness is not compc]hblc and has refused 1o attend,
BLEX] g Bt
B g o
"'s"";é (Signature of officer taking the summary of evidence) '
:i'j- I
1y or ;
? é ....{description). |

A wrilten statement of ll'us wnansss cvulcncc has been read 1 the acused

o

Ei and is included in this summary at page.........The accused docs not ohject
B 3 to the application of Rule 7(3) or the au.uccd objects to the application of
i E Rule 7(3) but the witness is not compellable and has refused 1o auend.
5"%
%; (Signature of ofﬁcer lakmg lhc summdry of L\]dCI’ILL)
£t Thc accuscd having bcen duly cautioned | in accordanct_ with Rule 7 (5) rcscr\'c;
b i
. r‘ﬂ Ur
- The accused having ‘been duly cautioned in accordance with Rule H35) clecis /-
Ao give evidenee on oath) (10 make a stalement w:thoul bmm. sworn) and g
to call a witness(es). (c) ;
The accused .. sweeenlo{NUMber, rank, name, unit or other
! description) havmg bccn duly sworn states-
(Signature and rank (if any) of accused if he signs)
f, weseennne. (NUMber, rank, name, unit or other description)

havmg bccn du]y SWOmn stales-

(Signature and rank (if any) of witness)

or
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sttt (NUMbET, rank, name, unit or other description) .

" v v

A written statement of this witness's evidence purporting to be signed by him'
has been read to:the accused and is included in this summary at
10 S, Having regard 1o

(insert grounds for non-atiendance of witness - see Rule 7(3))
The attendance of this wimess cammot in my opinion be readily procured.

(Signature of officer taking the summary of evidence)

Cenified that Rule 7 has been complied with. This summary of evidence
was laken by me at ...................... in the presence and bearing of the accused
on the ... vernennesay(s) OFouunicerreseeenn 19,

(Signature and rank of officer taking the summary of evidence)

{(a) When a witness or the accused affirms the words "duly
affirmed" should be substituted for the words "duly sworn"

and when a witness is a child who is too young to give evidence

cn oath or the accused makes a statement without beng swom
the words "without being swom" should be substituted for the
words "having been duly sworn".

(b) See, however, sub-rule 7%(11).

(¢} Cmit the words "and 10 call a witness(es)” if they are not
applicable.

(Form 3)

SUMMONS TO A WITNESS TO ATTEND. THE TAKING OF
A SUMMARY OF EVIDENCE
(Rule 11)

Whereas 2 charge has been preferred BEAINSE 1ooeeeremsres e e e, ®)

and whereas I have directed a summary of evidence 1o be taken at
.................................... on the wecivrrenceeendBY Of oo 19
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Pursuant to Rule 11 of the Tonga Defence Scrvices Summary Jurisdiction ]
Rules made under the provisions of scct‘i_o_nl 93 of the Tonga Defence Scrvices
Act 1992 you are hereby summioned and are required to attend as‘a witness

L

at the taking of the said summary of ‘é"vid"é’:i'c:er‘ -

W ey
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: 3 Bl (€) ONHRE S eereie s 83Y OF e
Lok T , ;
ﬁ ?t 9. ] hours and to bring with you'the following documents: y
AR ! 4
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al " i
. ¥ Wherefore you shall fail at your peril. ¢
b Given under my hand al....oeeecenns o, on the .. -
f__; day of v 19, . : ):(.
! .:
(Signature, rank and unit) i
Commanding Officer of the accused
b
) (a) Insert name and address of the person o whom the summons is to be !f{
N sent. ki
2 -’f:f
o (b} Insert the number, rank, name, unit or other description of the accused. i i‘[
(¢) Inscrt the place where the summary of evidence is 1o be taken, ieg
. Lok
(d) Specily the documents (if any) which the witness is to bring. If the _1_3»"-‘

witness is not required o bring documents, strike out the words relaling
io documents.
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SCHEDULE 2
OATHS AND AFFIRMATIONS
) OATHS AT INVESTIGATIONS BY COMMANDING OFFICERS

Loy R

Interpreter

I swear by Almighty God that I will to the best of my knowledge, skill and
ability truly inlerprel and translate the matter now being investigated,

Witness

- -
o

I swear by Almighty God that the evidence which I shall give shall be the
truth, the whole truth and nothing but the truth.

(2) MANNER OF ADMINISTERING OATHS

Christians taking the oath, sh-ll unless female, remove their headdress and,
hold the Bible or New Testament in their right hand and say or repeat after
the person administering the oath the words of the oath.

.
—- LI e,
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AT Ty (3) SOLEMN"AFFIRMATION ST gt .i.'.

The pcrson makmg a soIemn affinnauon shall say ‘or repe.nt ‘after t.he

admu'ustenng the solerfin aﬂ'nmanon the words of the appropriate form of
oath except that for the words "I swear by Almighty God" he shall substitute
the words “T (name in full) do solemnly declare and affirm” and for the
word "swear" wherever it occurs the words "solemnly declare and affirm.”

SCHEDULE 3

PETITIONS
(Rule 13)

DEFENCE BOARD
To the Honourable Members of the Defence Board.

I Number ... Rank ... Name ....ovicceirecrnecnronnns having been
convicled by a2 commanding officer on ..uveecevcicccene e eeseeenens 19....n...
1 O and having been sentended to a punishment of ...................
........................... hereby petition against the conviction(s) on the ............

..............................

................................................................................................................................

and | respectfully request the Board 10 review the conviction(s) and
punishment.

(2) The words “the conviction(s) on the.......cc.cc..cconecesernec. Charge(s)” should
be omitted if the accused is only petitioning ageinst a sentence.

(b) Petitions should be signed by the accused personally but, if necessary,
be signed on his behall by his representative.

L P



